United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


APPENDIX. 


——— ee 


In The United States Court Of Appeals 
For The District Of Columbia Circuit 


————————— 
Case Nos. 22,007, 22,019, 22, 027 40/ 


PADUCAH NEWSPAPERS, INC. 
(Television Station WPSD-TV), 


HIRSCH BROADCASTING COMPANY, 
TURNER-FARRAR ASSOCIATION, a partnership, 
Petitioners, 
v. 
FEDERAL COMMUNICATIONS COMMISSION, 
SE aes OF AMERICA, 
Respondents, 
EGYPTIAN CABLEVISION, INC. and 
SOUTHERN VIDEO CORP. 
BENTON TELEVISION COMPANY, 
Intervenors. 


Petition For Review Of Memorandum Opinion And Order 
Of Federal Communications Commission 


1737 DeSales Street, N.. W. ARTHUR STAMBLER 
Washington, D.C. 2ooskilted States Court of App@&unsel for Paducah Newspapers, Inc. 
for the District of Columbia Cireul( Television Station WPSD-TV) 


1038 National Press BUD, CT 211968 | GEORGE O. SUTTON 
Washington, D.C. 20004 ' Counsel for Hirsch Broadcasting Co. 


1705 DeSales Street, N. at ban aulsoud HOMAS N. FROHOCK 
Washington, D.C. 20036 oe ' Counsel for Turner-Farrar Association 


Case Nos. 22,007, 22,019, 22, 027 


Joint Petition For Waiver of Section 74. 1107 of 
Commission Rules filed on behalf of Egyptian Cablevision, 
Inc. and Southern Video Corp., received by the 
Commission May 18, FOGG. on colon cocicisiowicleieiciolecieleininmcicicee 


Opposition To Joint Petition For Waiver Of Sec. 74. 1107 
Of Commission Rules filed on behalf of Hirsch Broad- 
casting Company, received by the Commission June 27, 


Letter to the Commission signed Joseph M. Kittner, 
transmitting on behalf of the Turner-Farrar Association 
its “Opposition to ‘Joint Petition for Waiver of Section 
74.1107 of Commission Rules'”, received June 27, 1966 


Letter to the Commission signed Michael Finkelstein. 
transmitting on behalf of Television Station WPSD-TV 
its “Opposition of WPSD-TV to Petition for Waiver of 
Section 74. 1107 of the Commission's Rules”, received 


> 


Letter to the Commission signed Mallyck & Bernton on 
behalf of Egyptian Cablevision, Inc. and Southern Video 
Corp. supplementing and amending their initial showing, 
received March 21, 1968....-----------serrrrrrerrre® Aceeece ° 
Letter to the Commission signed Mallyck & Bernton on 

behalf of Egyptian Cablevision, Inc. and Southern Video 

Corp. clarifying their March 21, 1968, letter and 

withdrawing their August 11, 1966, Petition for Stay of 
Proceedings, received March 25, 1968..... MARE CACOSOCOOOCS 


Petition For Waiver And Immediate Grant filed on behalf 
af Benton Television Company, received by the 
Commission February 17, 1967... -cceccccececes 


Motion To Dismiss And/Or Opposition To Petition For 
Waiver And Immediate Grant filed on behalf of Hirsch 
Broadcasting Co. , received by the Commission March 24, 


FETE aR enone t ARK ER SECC Rann BUG nOOe GES 


WPSD-TV's Opposition To Petition For Waiver Of Rule 
74.1107, received by the Commission March 27, 1967 


Comments Of E. Weaks McKinney Smith And George T. 
Bailey, D/B As Channel 29, On Petition For Waiver And 
Immediate Grant, received by the Commission March 27, 


Reply To Oppositions To Petition For Waiver And Immediate 
Grant filed on behalf of Benton Television Company, 
received by the Commission April 27, 1967....-----+++++-0> 


Response Of Station WPSD-TV And Request For Its 
Acceptance, received by the Commission May 24, 1967...... 


Motion To Strike filed on behalf of Benton Television 
Co., received by the Commission June 6, 1967....--.------- Ansasos 105-109 


Opposition To Motion To Strike filed on behalf of 
Station WPSD-TV, received by the Commission 
June 12, 1967 2 \ 110-113 


Commission Memorandum Opinion and Order waiving the 
provisions of Section 74.1107 of the Rules and 

authorizing the carriage of distant signals as proposed, 
released April 23, 1968.....-----+--- Aetnlntelsleiviorterrereiniaiore 
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Ssyotian Cadievision, Inc. STaRy 


gad Southern Video Corp. 


‘Importetion or distant File No. CATV 100- 
~ signzis to Catv systers fi Boveth [> S 
on . Sane 


Yor Action by the Ssumission ° AS Meas Sc& 
(Broadcast Bureau) 


JOIN? PSTICIUN ¥OR KAIVER OF SEC. 
- sui ION RULES 
Come now Esyotien Cablevision, Inc. and sout$e; 
‘ and, vy their attorneys, petition the Commission to waive the hearing 
. provisions of Sec. 74.1107 of its Rules and, upon consideration of this 
Petition and any relatec pleadings, to allow the extension of the bpelow- 
E listed signals beyond their Grade 8 contours into the communities indi- 


cated. 


1. Petitioners 
Egyptian Cebdlevision, Ine. is a wholly-owned subsidiary of 
Gregg Cablevision, Inc. which, in turn, is 2 wholly-owned subsidiary of 
LIN Broadcasting Corporation. LIN also owns all the issued and out- 
-gtanding stock of the licensees of four radio stations (KAAY, Little 
| Rock, Ark.» KEEL, Shreveport, La., WAKY, Louisville, Ky. and WMAK, 
Nashville, Tenn.) and of Television Station WAND, Decatur, Tilinois. 


Egyptian Cablevision, Inc. holds the following CATV franchises: 


Marion, Illinois, granted 7/27/64, sub nom Marion 
Cablevision Company. 


Murphysboro, Illinois, granted 8/26/64, sub nom 
Murphysboro Cablevision Company. 


Johnston City, Illinois, granted 1/1/65. 
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‘West Frankfort, Illinois, granted 1/7/65; 
Gregg Cablevision Company. 


Carterville, Illinois, granted 4/6/65. 


In September, 1965, Egyptian Cablevision, also acquired 


oer ¢ of the issued and outstanding stock of Southern Video Corp. which 
* hosus the franchise for Carbondale, Illinois, granted SES 30, 1964. 


2. Whe Communities Involved 
‘The above communities are all located together in the “Little 
Egypt" section of: Southern Dllinois. (See Hap, Exh, A). ‘fhe franchises 
” were engineered tn two units to be served by only two “head-ends ." 
. Murphysboro and Carbondale ere to be served from a SES located 


between those two cities. Ali others are to be served from a head-end 


located at Johnston City. | 
As can be scen from Exhibit A, each of these communities is 
within the Grace 4 contour of one or more of the three stations grouped 
by! _4B into what it has denominated the "Cape Girardeau [oJ - Paducah 
. [Ry.7 - Harrisburg [01.7 market," which it currently ranks as the 87th 
% television marxet.* The only other station providing ‘Grade B or better 
service to any of these communities is educational station wSIU, Channel 


8, located at Carbondale. Aes 


3. Signals to be Carried 
It is proposed to carry on the CATV systems involved the fol- 
| 


lowing stations: 
a. The three stations making up "the market", all of 


also includes a sate e of the Harrisburg station 
Beceneeae to Poplar Bluff, Missouri, but that satellite does not 
provide Grade B. service to any of the communities involved. 
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which provide Grade A or Grade B service to each 
community: 


KFVS-'IV, Channel 12, Cape Girardeau, Mo. (CBS) 
WPSD-TV, Channel 6, Paducah, Kentucky (NBC) 
WSIL-TV, Channel 3, Harrisburg, Illinois (ABC) 


The educational station at Carbondale, which also 
provides Grade B or better service to each 
community: 
wSIU, Channel § 
‘he four stations licensed to St. Louis, Mo., 
mone of which provides Grade B service to any of 
the communities: 
KMOX-TV Channel 4 
KSD-TV Channel 5 
KPLR-'V Channel 11 “+ 
KTvI Channel 2 
Yhe three stations licensed to Evansville, Ind., 
none of which provides Grade 3 service to any of 
the communities: 
wEH? Channel 25 
WRIE-TV Channel 14 
WIVa Channel 7 
( The requested waiver is sought in order to extend the St. Louis 
and Evansville signals to tne consunities involved. 


4, Background Facts 
The above franchises were chosen with the concept that the 


public could be more economically served where franchises were developed 
in a single "cluster" so that more than one community would be served 
from_a head-end and a number of individual systems could all be built, 
and thereafter operated, as a single unit. The initial investigation 
and planning for this cluster was commenced in early 1964; the first 
fr hise (Marion) was obtained in July of that year. ‘the cluster was 


completed when the controlling interest in the Carbondale franchise was 


a 


acquired in 1965. ‘The preparation of strand maps and preliminary 
engineering was commenced for some Commanseies as early as August, 1964. 
Negotiations for the pole contract were commenced in November, 1964, and 
@ contract for the entire cluster was signed in February, 1965, antici- 
ps**ng the acquisition by Egyptian of its interest in| the Carbondale 
franchise. Pole engineering was commenced in March, 19653 and pole clean 
up was commenced in Marion in January, 1566; and both! were progressing 
when all work was halted upon the release of the Commission's Public 
Notice 79927(G) on February 15, 1966. By that time, also, construction 
of the towers for both head-ends had been completed; bna some stranding 
had been comuenced. | 
Egyptian Cablevision, Inc.'s total investment, at the time it 
“halted work, was $120,000; and it had, also, on Renee k, 1966, final- 
4zed a "turn-key" contract with Systems Construction Company, a subsidia 
of Viking Incustries, to complete the entire system for about $825,000. 
ot “bp necessary expenditures, totallin,; about $200,000, would have .brough 
its total investment to about $1,145,000; and it had an arrangement with 
Economy Finance Company of Indianapolis to finance 80% of this total cost 


5. Other Pertinent Facts 


| : sie 
AS can be seen from Exhibit A hereto, the communities involved 


lie in a corridor that at that point is less than 35 miles across, which 
receive Grade B service from only three commercial television stations. : 
Neighboring communities to the east receive the same three Grade B signal 
and will also receive Grade B service from the new facility of WEHT, 
Eva..ville, Indiana. <A bit further east, viewers also receive Grade B 


’ service from WFIE at Evansville. To the west, the Grade B signal of 


he 


KeOox, St. Louis, lies less than three miles beyond Murphysboro; and, 

” seven miles further, the Grade B signals of all St. Louis stations are 
available in add@ition to Grade B or better service from all stations in 
the Cape Girardeau-Paducah-Harrisburg "market". 

The greatest distance that it is proposed to extend the Grade B 
~co. ur of any St. Louis station in order to serve all of the communities 
involved is less than 30 miles. This will, of course, be done by off- 

é 


the-air pick-up, without the necessity of microwave relay. 


~~ “Because of the proximity of this entire area to the Grade B 


contours of the St. Louis stations, and for other reasons that will be 


~ 


Shown below, many of the homes already receive the St. Louis signals on 


° 


> out-door or attic antennae. As long 2g0 2s November 2, 1964, Archer S. 
z faylor was engaged to do a CATV “Feasibility Investigation” of this area 
and noted in his report that a primary factor in the area: 


* 20. -Seers to be its close affiliation and dependence on 
z. Louts, culturally, economically, socially. It seems 
likely that there is 2 feeling of isolation which makes 

4% desiratle to te able to view St. Louis' TV stations, 
even thouzh in many ceses the same programs are available 
with good quality trom Channel 6 /Pacucah/ or Channel 12 
feape Girardeau. It nas been somewhat Of a puzzle to 
explain wy, in the midst of Grade A contours, it should. 
be necessary to erect medium gain antennae on masts 
extendin., 15-20 feet above the roof tops, at considerable 
expense in many cases. ‘he fact that a signiricant number 
or nomes are developing a trend toward attic antennae 
indicates tnat tne Signals are receivable without the high 
eleoorate roor top antennae. ‘ne explanation seems to be 
rootea in a community aesire to try to receive St. Louis." 
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"Iv is a strenmye observation tnat many roor top anterina 
masts included bot 2 rotator anc separate antennae oriented 
toward Pacucan ana Loward Cape Girardeau. ‘true azimutn 
bearin.s from Marion to tne stations in tne area are: 


to WIVW, Channel 7, Evansville 

to WSIL-'V, Channel 3, Harrisburg 

to WPSD-1V, Channel 6, Paducah 

to WFVS-TV, Channel 12, Cape Girardeau 
to the four St. Louis stations 

to WSIU, Channel o, Carbondale ETV 


"Reception of the tnree ‘local’ stations (Channels 3, 6 
and 12) could be accomplished readily witn a high band 
antenna orientea toward Cape Girardeau, a low band antenna 
oriented toward Paducah, and pick-up from Channel 3 only 
5 miles away on tne leaa-in, or stray pick-up by one of 
the other antennae. ‘the rotator is not required ror these 
stations, so it woula seem to suggest willinsness to pay 
substantial sums for tne privilege of at least trying to 

_ receive something else, propably St, Louis." 


The populations or the communities involved are as follows: 


Marion 
Murphysboro 
Johnston City 
West Frankrort 
Carterville 
Carbondale | 


It is oovious that none of these communities is of surricient 


maynituae to support a television station of its own, Moreover, since 
i} me [ 


vheir total population amounts to oaly 5.3% of that witnia tne Grade B 
contour of WPSD-1V, Paducah, Ky., 2nd only 4.3% of that within the 
corresponding; contour of KEVS-‘V, Cape Girardeau, it is clear that the 
availability of other services to these limited populations could mot 
detract, in any signiricant measure, from the potential audience for | 
any independent station that might, in the future, be located in one or 
those cities or, for that matter, elsewhere in this "market". : 
Actually, however, oarring CATV from tnis area will not, in 
any event, insulate it from other signals. As indicated in the Taylor 


rep._t, these people want the St. Louis signals; they can receive them 
| er 


with attic or outdoor antennae; and they even 50 so far as to erect a 
second outdoor antenna in order to get them. CATV will merely make 
available to then, at less expense and in better quality, what they 
already do, or can, receive through other means. 

— For these reasons, we submit, the prospects of success ror 
ar ew, independent, station in this "narket" (even if one were to 
start up shere) mould not be, in any way, affected by whether or not 
these systems are allowed to deliver these distant signals in their 
respective communities. 

Sinilerly, nothing is proposed that ‘would encourage or foster 

®Pay-1¥". «rhe systems have not been engineered for this type of opera- 
tion; and petitioner woulée te willing to stipulate, or accept a conditions 


shat no "Pay-u¥" would be carried. 


6. Economics 


Petltioners nave cvaoroughly investigated the possibility of 


build: 5 and operatins the atove franchises without delivering any 
distant signals but are persuaded that it is not economically reasiple. 
‘This is, oi course, evident from the fact that, although the only Grade 
5 signals available in any coumunity are those of the three stations 
» comprising the local “market”, each of those stations provides a Grade A 
or near Grade A signal to each community so that a CATV system delivering 
: nothing more would have nothing to sell. ‘the economic impossibility of 
+ such an operation ts further evidenced by the fact that Economy Finance 
has advised that it will not provide the financing for the cluster y 
unless the St. Louls signals, 2t least, can ve delivered. If the cluster 
» can < be built, Egyptian Caolevision will not be able to recoup any part 


of its investment; an: over two years work on the part of its principals 


and $120, 000 in cash will be. irretrievably 103%~ Additionally, there 
is the possibility of liability to Viking for breach BE the “turn-key” 


‘contract. 


Conclusion 


.‘fhis case presents a combination of unusual factors that will 
i probably make it unique. The "market" to which ARB ascribes these 
4 communities is unlike any other, involving stations over 60 miles -apart 
‘and stretching over three different states. The area Ae unusual in that 
: neighboring communities on both sides receive at least | twice as many 
y commercial signals as are available here. The extension of signal that 
. 4s contemplated is far less than is involved in most cases and the sig- 
nals are already receivable on individual antennae. The length of time 
, over which this project has teen developed and the magnitude of the 
dnvestment already made are far greater than will be found in any other 
situation where it is economically impossible to salvage anything at 
ali y building the system to carry local signals. 
As indicated above, all work was suspended on this cluster at 
the time of the Commission's Public Notice of February 15. Egyptian 


Cablevision, Inc. has since then carerully reviewed the situation and 


reached the conclusions set out above. It is submitted that, for the 


» reasons shown, the relief that is here requested is wholly consistent 


with the oublic interest and, specifically, with the establishment and 
. a . 


healthy maintenance of television service: in the area; that -denial of 


the requested relief would inevitably impose wholly urinecessary and 


inec-ttable forfeitures of tremendous proportions; and that, for all 


these reasons, the Commission should waive the hearing requirements of 
Sec. 7%.11G7 and alicw she extension of the distant signals as herein 
requested. 

Respectfully submitted, 


EGYPTIAN CABLEVISION, INC. and 
SOUTHERN VIDEO CORP. 


By MALLYCK « BERNTON 


621 Colorado Bldg. 
Washington, D.C. 


their Attorneys 


May 25, 2996 


> 


STATE OF TENNESSEE ) 
ore ) ss:° 

LOUNTY OF DAVIDSON ) 

Frederic Gregg, Jr., being duly sworn on cath 


according to lew, deposes and says that he is President 


of Egyptian Cablevision, Inc., and Southern Video Corp., | 
that he has read the foregoing Petition and that the fects 

. therein set forth are true to the best of his knowledge and 
belief. 


Frederic Gregg, | 
U | 


Subscribed and sworn to before me 


this /G day of M*&u4 , 1966. 


rs 


or, 8 hecure 
Notary Public 


GRACE 6B 


, 


Nae 
GROGS CADLEVISION INC. 
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‘BEFORE THE OR IGIMAL 
FEDERAL COMMUNICATIONS COMMISSION  REEISEML 
: WASHINGTON, D. C. oe ] 1985 


In the matter of: OFFICE Bas CeéReTaRY 


Egyptian Cablevision, Inc. 
wd Southern Video Corp. 


(importation of distant 
signals to CATV systems) 


For Action by the Commission 
(Broadcast Bureau) 


OPPOSITION TO 


JOINT PETITION FOR WAIVER OF SEC. 74. 1107, 


OF COMMISSION RULES 


Comes now Hirsch Broadcasting Company, licensee of al Station KFVS-TV, 
| cee 
Channel 12, and KFVS, Cape Girardeau, Missouri, by its attorney, and opposes 
_ the Joint Petition for Waiver of Sec. 74,1107 of the Commission Rules, filed 
by Egyptian Cablevision, Inc. and Southern Video Corp., request ing a waiver 
oe the hearing provisions of Sec. 74,1107 and permit the extension of the 
signals of four TV stations in St. Louis and three TV stations in Evansville, 
Indiana, beyond their Grade B Contours into the six commnities of Tlinois - 
West Frankfort, Johnston City, Marion, Carterville, carbondsle and Murphys- | 
boro, all of which communities are located in the Grade A Contours of Station 
KFVS-TV, WSII-IV, Harrisburg, Illinois, and all but West Frankfort within the 
Grade A Contour of WPSD-TV, Paducah, Kentucky. Hirsch Broadcasting Co. - 
(sometimes hereinafter referred to as Hirsch or KFVS-TV) respectfully requests 
-caat @ waiver not be granted and that the request be designated for an eviden- 
tiary hearing with notice to and opportunity for Hirsch to participate fully 
therein. | 
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2. The facts set forth in the joint petition do not justify a waiver 


of the hearing as requested. The dates cited by petitioner for the granting 
of the CATV franchises, as well as the acquisition by Egyptian Cablevision, 
nc., in September 1965 of Southern Video Corp., the holder of the franchise 
for Carbondale, Illinois, clearly establishes petitioner went headlong in 
the face of the warnings contained in the Commission's first Report and Order 
in Docket 14895 et al, and the Notice of Inquiry and Notice of Proposed Rule 
Making issued on April 23, 1965. Petitioner clearly admits on page 3 that: the 
first franchise :(Marion) was obtained in July 1964, or almost two years ago, 
but that no service has been rendered as of this date. Although petitioner 
claims to have initiated an investigation and planning for what it calls a 
“cluster” in early 1964, it readily admits that the “cluster” was not com-- 
pleted until it acquired the Carbondale franchise more than a year efter re- 
ceiving its first franchise. It is furthermore evident that petitioner did 
( x proceed with diligence to establish service in Marion, as it did not sign 
the pole contract until some seven months elapsed and when it could “anticipate 
” the acquisition by Egyptian of its interest in the Carbondale franchise”. 
This deiay is not explained in the petition. It becomes pronounced by the 
admission that pole engineering was commenced about 2 month after the contract 
* was signed. It is also quite pertinent to note that the pole clean up in 
Marion was not coomenced until January 1966, or some nineteen months after 
-the granting of the franchise. In addition, petitioner admits that ‘the .con- 
struction of the towers for both head-ends had not been completed until Feb- 
ary 1966. Petitioner does not claim that such delays werecaused by condi- 


tions beyond its control. 


-3- 
2. Petitioner states that Egyptien Cablevision, Inc.| had made an in- 
vestment of $120,000 up to the time of the Commission's Public Notice 79927(G) 
issued on February 15, 1966, when it stopped work. It further alleges that 
it signed a contract on February 4, 1966, for a “turn-key” job amounting to 
some $825,000. . Petitioner draws a most peculiar conclusion when it states 
. that “other necessary expenditures totalling about $200,000 would have brought 


{ts total investment to about $1,145,000, What has happened financially since 


| 
February 15, 1955, when work was stopped the petitioner does) not explain. 


Certainly there is a difference between actual investment and the contingent 
liability, if any, which Egyptian Cablevision may encounter as result of its 
“tura~key" contract. No claim is made that the contract was not conditional. 
The build up in “its total investment to about $1,145,000" is merely an exer- 
cise in semantics, Certainly the doctrine of caveat emptor applies here, Se 
especially in view of the Commission’s public announcement proposing to regulate 
~ 11 CATV systems made some ten months before it became necessary for petitioner 
‘to cease work on February 15, 1966. | 
3. The first sentence under paragraph "S. Other Pertinent Facts." is 
obfuscatory menipulation and does not correctly portray all ‘the facts. The 
game applies to the remaining statements under this paragraph on page 4 and as 
continued on the top of page 5. An examination of Exhibit A attached to the 


petition, reveals that all of the communities involved, except West Frankfort, 


receive three (3) Grade A services - KFVS-TV (CBS), WSII-TV (ABC) and WESD-1V' ° 


QiBC). West Frankfort lies some three or four miles outside the WPESD-TV >: 


Grade A Contour. This situation is admitted by petitioner on page 2 of the 
| 
petition. The first sentence would indicate that none of these communities 


teceive a Grade A service nor the three network programs. The second sentence 


fe 
in this paragraph refers to certain neighboring commmities to the East but fails 
to identify the coummities involved. It is pertinent to note that the Grade A 
Contour of KFVS-TV extends some twenty two (22) niles directly East of West 
ankfort, which is the eastern most community involved and nearly the same 
distance directly North of West Frankfort, which is the northern most community 
involved, The Grade A Contour of WSIL-IV extends some thirty two (32) miles 
East of West Frankfort and some sixteen (16) or seventeen (17) miles directly 
North of West Frankfort. nooner it is impossible to determine which commmi- 
ties petitioner is referring to, either East ee West of the six (6) commmities 
herein involved. The existence of the Grade 5 Contours of the St. Louis sta- 
tions referred to is of no consequence since all of these communities are served 
with a very high grade signal from the three (3) stations each with a different 
network program. Furthermore, the conclusions of Archer S. Taylor, who purportedly 


conducted a "feasibility investigation” are without quantitative supporting data, 


far fetched and admittedly unexplainable. Consequently, such conclusions cannot 


be considered as substantial evidence. Surmises and probabilities cannot supplant 
the necessary facts required in a proceeding of this character. The only factual 
information contained in the quote are the population figures at the end which 
seem to be taken from the 1960 Federal Census. It is pertinent co note that the 
populations quoted amount to slightly more than 50,000 persons. This is not 

a minimal number of people to be eroded from the Grade A service area of, the 
three (3) stations serving this market. The fragmentation of the audience : 
illustrated in the pext to the last paragraph on page 6 of the petition, is a clear 
_@ contradiction to the policies enunciated by the Commission in its Second 
Report and Order in Dockets 14895 et al. The mere fact that none of the coumuni- 


ties involved are of sufficient size to support 2 television station, at this 


time, neither justifies the fragmentation of the audience of the stations involved, 
nor justifies the importation of duplicating signals from stations in a major:market 
more than eighty (80) miles distant. To follow such falacious reasoning as advanced 
tb he petitioner, is to discourage and handicap existing television stations in 
secondary markets from promoting local programs of interest and advantage to its 
listeners in smallscommunities., The falacious reasoning of petitioner Es best 
illustrated in the-first phrase of the last sentence on page 6, when a supposition 
is stated as a fact, to wit: “these people want: the St. Louis signals” . Again, at 
the first full paragraph on page 7, the petitioner reaches a conclusion entirely 
unsupported by facts. | . 

& The most flagrant contradiction te the policies enunciated by the: 
Commission in its Second Report and Order in Docket 14895 et al, is contained'in the 
admissions, particularly in the first sentence of paragraph "6. | Economics." begine 
ning on page 7. The Commission has concluded that it is not tn the public interest 
to import distant signals into the Grade A service of an existing television station 
by means of a CATV system, except under certain restrictive conditions. This -con- 
clusion rests upon-the public interest and not the private interest of a CATV. 

system, All of the allegations contained in the paragraph No. 6 entitled "Economics" 
rest upon the private interest of the CATV system and its ability to “have something 
to sell”. _ The alleged financial loss of Egyptian Cablevision cannot be used to 


supplant the public interest factors involved herein. | Sitos) ner 


5 The:conclusions reached by petitioner beginning on page 8 are based on 
falacious suppositions, and are not supported by facts properly adduced. The effort 
or cne petitioner to make its plea unique by attempting to ascribe what SOSESES 
terms “unusual” situations cannot override petitioner’ s failure to overlook the 


actual situation that the communities involved, except one @, zecetre three (3) 


—I6i— 


e - 


Grade A signals and the programs of the three networks. The far fetched conclu- 


sions of the petitioner are illustrated in the last two sentences of the first 
paragraph under the conclusions. The distance to which signals are extended >in 
« x cases are not mentioned in the allegations or any facts cited to substantiate 
this conclusion. Neither is the length of time or the magnitude of the invest- 
ments of other systems cited. The conclusion that such are greater in this in- 
stance than “in any other situation” is but a figment of the imagination. Finally, 
it is apparent inthe last paragraph of the “Conclusions” that it is the piece: 
interest of petitioner which it considers neat and not the public interest. 
WHEREFORE it is respectfully requested that the Coumission deny the request 

of Egyptian Cablevision Inc. and Southern Video Corp. to waive the hearing require- 
ments of Sec. 74.1107 and hold a hearing so that the Commission may base its: 
éecision upon properly adduced evidence and permit Hirsch Broadcasting Company to 
have notice of and participate fully therein. 

Respect fully submitted, 

HIRSCH BROADCASTING COMPANY 


1038 National Press Building 
Washington, D. C. 20004 


June 27, 1966 


CERTIFI CATE 


A copy of the foregoing Opposition of Hirsch Broadcasting Company ~ 


has been mailed this 27th day of June 1966, to the following: 


Nek Bernton 


621 Colorado Building 
Washington, D. C. 


Scharfeld, Bechhoefer and Baron 
1710 H Street, N.W. 
Washington, D.C. 20006 


McKenna & Wilkinson 
1705 DeSales Street, N.W. 
Washington, D. C. 20036 


Television Station WPSD-TV 
Paducah, Kentucky 


Television Station WSIL 
Harrisburg, Illinois 


Television Station WSUL 
Carbondale, Illinois 


Television Station KMOK-TV 
St. Louis, Missouri 


‘Television Station KSD-TV 


St. Louis, Missouri | 
| 
Television Station KPLR-TV 
St. Louis, Missouri 


Television Station KIVI 
St. Louis, Missouri | 


Television Station WEET 
Evansville, Indiana | 
Television Station WFLE-TV 
Evansville, Indiana | 
Television Station WIVW 
Evansville, Indiana, 
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ROSERT W. COLL 
i THOMAS N- FROMOCK 


y ve .. FLEISCHMAN 


June 27, 1966 


Mr. Ben F. Waple, Secretary 


Federal Communications Commission 
washington, D.: C- 20554 


Dear Mr. Waple: 
: submit herewith on behalf of the Turner-Farrar 


Association its "Opposition to ‘Joint Petition for Waiver 
74.1107 of Commission Rules'" (Pile No. CATV 
he OE 


3m an original and 19 copies. . 


Very truly yours, 


“ATV 100-27 
| Onset 


| RECEIVED 
Before the : Jun 27 (385 


FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 - F.C. 
GFEICE OF THE SECRETARY 


In the Matter of 


-jyptian Cablevision, Inc. and 
—S hern Video Corp. 


(Importation of distant signals 
to CATV systems) 


File No. CATV 100-28 \ 5) 
Ps. L~ C3 
7 
( rg | 
OPPOSITION TO “JOINT PETITION FOR WAIVER 
SECTION 74.1107 OF COMMISSION RULES? 


For Action by the Commission 
(proadcast Bureau) 


ae aed Cae eed eet Co ta ted ee 


Turner-Farrar Association, licensee of Television Station 

WSIL-~TV, Channel 3, Harrisburg, Illinois, herewith submits its - 
Opposition to the Petition herein of Egyptian Cablevision, Inc. 
7 4 Southern Video Corp. Egyptian and Southern hold franchises 
for CATV systems ‘n a number of Illinois commmnities-/ within 

_ the Cape Girardeau-Paducah-Harrisburg television market which is 
ranked as the 87th television market in the 1965 ARB listing ° 
based upon net: weekly circulation. Petitioners aasice to import 
the signals of four St. Louis, Missouri, stations and three 2 
Evansville, Indiana, stations for carriage on the Egyptian and. 


Southern CATV systems. 


In view of the fact that these St. Louis and Evansville ~ - 


stations fail to place a Grade B or better signal over the com=*~ 
‘munities in which the CATV systems would operate, the importation 


#/ Marion, Murphysboro, Johnston City, West Frankfort, 
Carterville, and Carbondale. ete 


Dee 


of those signals would be contrary to applicable Commission 


Rules without Commission approval, after an evidentiary hearing, 


- vsuant to Section 74.1107 of the Commission's Rules. Petitioners 


‘herein seek a waiver of the evidentiary hearing requirement and 
request authorization to carry the St. Louis and Evansville signals 
on the CATV systems described above. Turner-Farrar respectfully 
submits that the requested waiver should not be granted and that 
full compliance with Section 74.1107 should be required. 

furner-Farrar is a party in interest herein as the € 
licensee and operator of Television Station WSIL-TV, Channel 3, ° 
Harrisburg, Illinois, serving the communities within which the . 
proposed CATV systems would be operated. The proposed importation 
of signals from St. Louis and Evansville would therefore present 
Goat competition with WSIL-TV for aulience attention and 
" audience attention "is the basic commodity that a station sells’ 
to an advertiser." First Report and Order, Docket Nos. 14895, 
15233, 15971, 4 RR 24 1725, 1746-47; Sanders Bros. Radio Station 
v. Foc, 309 U.S. 470 (1940). oe 

The Commission emphasized in its Second Report and Order, 
Docket Nos.. 14895, 15233, 15971, released March 8, 1966, the  ~ 
fundamental importance of the evidentiary hearing required by‘ =:> 
Section 74.1107 (see, for example, pars. 139, 140, 141) to proper *” 
e: sation of the probable CATV impact in a particular community 
upon “the public interest, and particularly the establishment and 
healthy maintenance of UHF television broadcast service.” (par.:141) 


. 


on 


The concern was not, however, for UBF alone, and the comparable 
language of Section 74.1107 includes all television broadcast |: 
rvice within :its scope. In considering CATV Pavaat the Commis- 
gion in the Second Report and Order (par. 141) emphasized the need - 
for exploration of the CATV operation "in depth,” and that, for’: 
example, this would include “making studies which have been 
made," the “present and potential” situation as to tel levision ~ 
broadcasting in the community, the possible “plans and potentials". 
of the CATV system for pay television “and other important facets." 
Petitioners have not even sought in their pleading herein 
to make the kind of showing: that the Commission has found to be- 
critical to a determination whether it should permit the importa- 
ene of distant signals into one of the top 100 television 
markets. The Petition herein is thus patently deficient in its: 
argument that the Commission should dispense with the need for = 
an evidentiary hearing. This in and of itself requires denial of 
the Petition herein. However, even if this were me 50, the .- 


arguments advanced by Petitioners would be sees ee to justify: . 
_the requerted waiver. Such arguments can be disposed of brivfigs: b= <> 


(a) The fact that Petitioners had invested substantial .° &@ inve: 
.gyms-in preparatory work on the proposed CATV systems** ne ‘ 
- prior to February 15, 1966, provides no basis forss. prev 
. ps. 2idgnering applicable policy: and permitting petitioners’< 2 
~ 280, now invest approximately 5 times as much. (pets}y 5 * 
Y PP. 4, 8-9) Petitioners’: position is no different = n 
. €rom that of many others and ‘acceptance of this argo acceptaA 
ment, would require a reopening and Sosa revision - 
of the Second Report and Order. 


4. 


. 


(>) ‘he Commission has definitively disposed of the 3 
t+ (pet., pp. 4-5) that the CATV systems should 
be permitted to import the St. Louis and Evansville 
signals because such signals already fall close to 
the communities involved. On May 27, 1966, in oh ae 
Buckeye Cablevision, Inc. (Public Notice-B, May 27, 
1966, Report No. 6013) the Commission stated: 


*"Aas a further ground for waiver, Buckeye 
urges that it is operating sebetantially in 


compli. i stion 74.1167 beccuse the 
tulls only a 


‘tennas. 


... While the Grawing 0 
some who are close to the 
tour is a definitive and 
If we were to substitute a standard of 
stantial compliance’ and grant waivers solely 
because the signal to be carried is only a few sac 
. miles beyond the Grade B contcur, the door would ~ 
be open to requests for waivers to carry other. .:--- 
slightly more distant signals without hearing on > 
the ground that their predicted Grade B contours 
are just a little farther away. The Grade B con~ 
tours of the Cleveland stations are only a few z 
miles farther than that of WIM and we note that i 
at one time carried one of the Cleveland <~ 
signals. That the next step might well be Chicago 
is indic nding application for micro- 
wave facilitie oledo. Such 3 
piecemeal nibb 
the purpose of the rule and destroy any 8 
of a dpfinite standard." 


--- -(¢e) -he.conclusory assertions that none of the communities .. 
. s+ ‘segould support a television station of its own (petegterso7 
p. 6) and that even $£ this were not sO, bringing iins- 
--. ‘geven distant, large city signals would not affect °< 
-_cxthe proppects for success of any such new station < 
cto. 2 (pet., pp. 6-7) are undocumented and provide novos. ®& ©" 
| --rancbasis for dispensing with the evidentiary hearing tis: 
2 _.. 4m Which such matters would be explored fully. oui be 2xple 


~5— 


(a) Petitioners' general speculation that the |market is 
“probably” unique (Pet., p. 8) offers no basis for. =: 
dispensing with the required evidentiary hearing <3 

.-dn which petitioners would, if they were to rely . i. 
on such an argument, be required not only to document - 
the argument with factual data but also to show its iz 
significance in terms of the Commission's|CATV Rules < 
-and:their underlying policies. Contrary Petitioners’ 
arguments, it is not unique for 4 tel=7ision market <> 

_ to include commenities in different states (see, for =~- 
‘example, Devenpcert, Iowa~Rock Island-tisbile, Illinois; 
Mobile, Alasama-Pensacola, Ploriia); neither is it -i- 

+ -wnique for the cities in a television market to be <<: 
separated by substantial @istances (see, for example;z:-... 

-- Champeign-DPecatrr-Springfisld, Illinois; Hartford— 1c. - 

_ New Heven, Connecticut; Mobile, Alabama-—Pensacola, -. i= 
Floriéa). : 


For the foregoing reasons, the Petition herein should 
: * 
be deniea.-/ 


Respectfully submitted, 
| 
TURNER-PARRAR ASSOCIATION 


KE 


ames A. McKenna, Jr. 


! nen 


nee eX Spr ear are 
i, Joseph M. Kittner 
si | 


McKenna & Wilkinson 


1705 DeSales Street, N. W. 55 sce 


Washington, D. C. 20036-° =" 


June 27, 1966 Its Attorneys | 2g Rttorns - 


ened 


#/. Al) factual matter herein is matter of which the: Commission >f 


“.-~ ean take official notice. ““Aecordingly, a supporting effises*y — 


-@avit is unnecessary and is not submitted herewith. cot storiio~ 


CERTIFICATE OF SERVICE 


I, Martha H. Lewis, hereby state that I have this 
27th day of June, 1966, sent copies of the foregoing, first 
_ ass mail, postage pre-paid, to the following parties: 


Mallyck & Bernton, Esqs. 
Colorado Building 

14th and G Streets, N. W. 
Washington, D. C. 20005 


Mr. James B. Sheridan 

Chief, Broadcast Bureau ; 
Federal Communications Commission 
Washington, D. C. 20054 


Aptable (Jaw 


asthe. 
Martha H. Lewi 
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Scherfeld, soooeces < 2e82 

Arter arfe 0 Floor Street. N.W. fe <= 
Beit G Boclheaer - Waiees D.C. 20006 ou 27 ia 


Baron 


Theodore . 
Micheel Finkelstein @FFICE or THES SECRETARY 
June 27, 1966 


on ee 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D. C. 20554 


CATV 100-28 


‘ 


Dear Mr. Waple: 
There are submitted herewith, on behalf of Television 
Station WPSD-TV, Paducah, Kentucky, twenty (20) copies of 
an "Opposition of WPSD-TV to Petition for Waiver of Section 
74.1107 of the Commission's Rules” in the above-ref ferented 
proceeding. Z | 


If there are any questions concerning this natter, 
please communicate directly with this office. 


Very truly yours, 


| 
SCEAREELD, BECHHOEFER & BAO 


allies unt. 


Michael Finkelstein 


Attorneys for 
Station WPSD-TV 


RE — - 


j 
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FEDSRAL COMAUNICATIONS COMNISSION oy 27 fore | 
Washington, D. C. 20554 N 27 B85 


Ec. 
OFFICE oF THe Secnetapy. 


Ie re spplicatioss of 
Pile: CATV 100-28 
For acthorizcetio= prrszast to 
Sectio= T+.2207 of the rules to 
Carry “cistest” television signals 
TO Tas COMESSION SX BANC: 


OPPOSITION OF WPSD-TVY TO PSTITION FOR 
WAIVER OF SECTION 74.2107 OF THE COMMISSION'S RULES 


Station WPSD-2V, Peduceh, Kentucky, herewith opposes the 
a 

Joint petition of Egyptien Cablevision, Inc. end Southern Video 
Corp. (heretnzfter, “petitioners") for waiver of the eviden- 
t4ary hearing require=e=t of Section 7%.1107 of the Comnis- 
sion's roles end for Commission authorization to import seven 
®aistert™ television signals for distribution on six CATV 
syste=: oes within the “predicted Grade A contour" of 
the. three television stations in the Paduceh-Caze- Girerdeau- 
Eerristurg serzet, one of the top 100 sarkets in the country. 

Petitioners propose to carry the signals of television 
stations XMOZ-TV, XSD-TV, XPLRZ-TV, end KTVI, St. Louis, and 
WEEZ, WPIZ-TV, end WIVH, Zvensville, on CATV systexs operating 
at Merion, Murphysboro, Johnson City, West Frenkfort, Carter- 
ville, and Carbondale, Illinois. WPSD-TV, #3 one of the tele- 
wision stations opersting in the ?ctucah-Cepe Girardeen- 
Harrisburg marzet, 4s an “interested party” under Section 
T%.1L07(b) of the Commission's rules end therefore has stending 
to oppose petitioners’ request for waiver. Cf. Buckeye Cebdle- 
Vision, Inc., 7 RR 24 423. 

In requesting Comission euthorization to carry "aistant” 


television stetions without an evidentiary hearing, petitioners 
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advance four besic arguments: (1) that they hed expended rs 
substantial amount of money prior to the Commission's February 
15th ennouncerent thet evidentiery hearings ere required where, 
as here, CATV systems operating in the top 100 marzet propose 
to carry "distant" signals; (2) thet unless permitted eolcwrry, 
"@istant” stations petitioners would have to ebendon thet pro- 
posel to operate CATV systems in the six communities in wees 
tion; (3) thet television viewers in the communities in which 
petitioners propose to operate CATV systems already receive the 
"distant" stations proposed to be iets end (4) thet the 


communities in which petitioners propose to operate CATV) sys- 


tems are relatively smell so that cerriaege of “distant signels 
would not have en adverse impact on television service in the 
market. These arguments will be discussed seriatun. | 


1. Petitioners? exvenditures before February 15, 1966 
were incurred at their own risx end are not a | 


proper basis for waiver of the evidentaary hearing 
requirenent. 


According to petitioners, they entered into an agreenent 
for the construction of the proposed CATV systems in February, 


1965, about one year prior to the Commission's announcerient of 


the evidentiary hearing requirement, and that by the tine of 


the announcement they had expended nore than $200,000. Peti- 
tioners suggest (Pet., pp. 3-4) that along with systens in 
dperation at the tine of the Comnission's announcenent, they 

“ ghould be “grandfathered in" and not required to -estadlish at 
@n evidentiary hearing that their proposals would serve the 
public interest. However, a close examination of petitioners’ 
allegations clearly indicates that petitioners have motilestes 
blished a convincing case for such “equitadle relier". 


| 
- 
Barely two months after petitioners' construction agrec- 


ment was entered into, and apparently before petitioners had 


incurred any expenditures, the Comnission issued its Notice of 


a ee cpieneaehhamuepdeemsannamdianee tnmenenetennaenntemmeumtemaemnmmamnemmeetatientens imnaeteenatirase ations adiaasnieteh nea binbneaibimanasben mane 
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Tequiry and Proposed Rulemaking in Docket 215971. In that 
notice the Commission stated that "the shift in the locus of 
ties to the larger cities is cause for concern &3 
effect on UI and the stated goal of Congress in en- 
the! all-chennel receiver legislation to make "provision 
for at least four commercial stations in all large centers of 
poprlation’...” (30 Fec., Res. 608%). The Commission concluded 
f= its notice that “pending the outcome of this proceeding, 
applicstions Zor microveare fecilities to be used to relay the 
sigzsl of any television station to @ CATY systen in & com 
munity with four or more commercial channel essignzents and 
three or more stations in operetion...nest be accompenied by 
a cleer end fell shoving thet in the particuler circumstances 
@ grazt wedrld mot pose « substentiel threet to the development 
of independent Ua? service in the arez (ze. at 6085). 

Whe Commission also made clezr that "this seme concern 
is applicable, whether or not the CATV proposes to apply 
microwave facilities" (bid) and the Commission gave express 
notice thet it wes consicering the edopticn of ae "rule which 
would prohibit the extension of the signel of eny television 
stetion beyond its Grede B contour into « com=unity with the 
gituetion described ebove...without there heving been a clear 
and compelling showing thet in the perticular circumstances 
there 4s ro threet to the development and naintenence of in- 
éependent UZ? sezrice...” (Ibi). 

It is therefore clesr that before petitioners ectually 
Sncurreé any expenditures in connection with the CATV systems 
proposed herein, they had express notice thet the Commission 
wes considering the edoption of the very rule which peti- 


tioners ask to have waived because of the expenditures incurred 
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subsequent to such notice .2/ However, these expenditures were 
incurred at petitioners’ own risk end petitioners cennot now 
properly use them as e@ besis for waiver of the Commission's 
rules. See elso, Buckeye Cablevision inc., 7 RR 2d 423. 
2. Petitioners’ allegation thet cerriage of "aistent” 
signels is nocessery for successful operation of 
heir CATV Systens is not 2 proper ground for | 
Waiver of the evidentiary heering recuiresert. | 
Petitioners" ergunent thet unless they ere euthorized to 
carry “distant” television stetions they could not successfully 
operate their proposed CATV systezs (Pet., pp. 7-8) requires no 
extended discussion. The Commission has tine efter tine nade 
clear thet es between the public interest in the "estedlishnent 
and healthy maintenance of television broadcast service” land 
en applicant's private interest in a profitable CATV operation 
the balence must be struck in favor of the pubdlic interest. 
Indeed, this consideration is the touchstone of the Comnission's 
entire CATV regulatory schene. There is, however, one further 
consideration to be noted. Petitioners? alleged dile=s=a is 
entirely of its own making (see pp. 2-3, supra), and they 
should not now be pernitted to profit by their disregard of. the 
ample warnings given by the Commission that their plans night 


never be permitted to come to fruition. 


3. Petitioners? allecation that the “distant” signals 


Proposed to be carried can already be received in 
the communities in which petitioners propose to 
operate CAT. systens is not substantiated and in 
any event is not & proper grounc for waiver oF the 
evi entiary hearing requirenent. | 


| 
: T7 The rule ultinately adopted (Section 74.1207) is alzost word 
| For word the sane as the Commission's proposal, with the 
" exception that the Comnission broadened its concern with the 
| "development and maintenance" of television service to in¢lude 


+ @11 television broadcast services and not just independent UHF 
i stations, . x 


| 
| 
| 


cote: 
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Petitioners sugsest (Pet., pp.'-6) that a waiver of the 
hesrins requirerent in this case would merely constitute 
recognition of whst is slready an established fact, i.e., that 
the “distant” stations proposed to be carried can already de 
recefred throzgh the use of outdoor entennae, and, therefore, 
thet it world be anemolets to deny petitioners authorization to 
earry those steticzs on the aoorecet CATV systems. However, 
this is not in fact the case. 

Shes, while reception of the St. Louis television stations 
mty de possidle in “many of the homes" in the communities in 
wbich petitioners propose CATV operations (Pet., p-5), peti- 


ticners heve rot shows that this is elso the case with respect 


em ee EN NR RC I RIES TUTTO TET 


to the Eransrille stetions which they elso propose to carry. 
Rather, petitioners only ellege that “neighboring Sommanittes 
to the east...vill elso receive Grade B service from the new 
facilities of WZ=EZ, Evansville” end "A bit further ezst, 
wiewers 2lso receive Grade B service from WIE at Evansville” 
(Zoid, exphesis supplied). Bet petitioners are not proposing 
to carry the signals of the Evansville television stations on 
CAZV syste=s cpereting in “neighboring” comsunities end there 
4s no question but that in the communities in which petitioners 
propose to operate the Zvansville television stations ere 
"€istent” stetions in every sense of the word. 

* " Perthersore, the fact that reception of the St. Louis ste- 
tions ney te possible in “meny of the homes” in the comnunities 
4m question does not constitute en adequate ground for waiver 


of the heering require=ext, even es to those stations alone. 


| 
| 
| 
t 
| 
f 
| 
‘ 
{ 
f 
f 


As the Comission steted in 2 sinilar factual situation 


{Buckeye Sebdlevision, Inc., 7 BR 2d at 4h2): 


"But we chose the predicted Grade B contour es the 
line at which signzl isportation raises serious 
public interest questions requiring evidentiary 
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hearing. While the Grawing of eny line will elways 
exclude some who ere close to the line, the Grade 3B 
contour is e definitive and reasonable cut-off 
point. If we were to substitute 2 standard of 
Seubstentiel compliance’ and grant weivers solely 
because the signal to be cerricd is only ea few 
niles beyond the Grade B contour, the door would be 
Open to requests for waivers to cerry other slight2; 
more distent signals without hearing on the ground 
thet their predicted Grade B contours are just 2 
little farther away." (Footnote joascrec) 


| 
Btated another wey, the Commission hes assigned television 

channels on the dasis of @ system of priorities thet canes 

plates et least four television broadcast stations in eech 

nejor market While geographic proximity of sone markets be 

topographicel phenomena nay make it possible for the signals 

of the stations in one market to be aveilabdle to television 


viewers in another narket through the use of outdoor sntenhae 


(e.g. Baltinore-Washington), the Commission has properly 
determined not to actively aid this breakdown of its alloca 
tions system through authorizations to carry distant tele- 
Vision stations on CATV systems. Rather the Comaission nes 
concluded that in each cese the CATV system must estedlish| in 
an evidentiary hearing that such authorizations would be = 
‘sistent with the public interest, particularly the “establish 
ment and healthy maintenance of television broadcast servi¢e" 
in the market in which the CATV system proposes to operate, 
(Section 74.1107). For this reason the fact that the stations 
Rroposed to be carried on a CATV system are not distant fron 
the standpoint of geography or even reception is not steatfi 
cant; what is significant is the fact that the CATV systeng 
ropose to carry television stations from an entirely axteerent 
market, which is prima facie inconsistent with the Connission" 3 
allocation scheme and therefore contrary to the pudlic interest 
in the aheoaee of a showing that such carriage would not ad- 
versely affect the "estadlishnent and healthy maintenance et 


television broadcast service". 
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Petitioners have not shown that their prorosed CATV 


——— 
erbtions woule be consistent with the estabdlish- 
tenance of television broadcast 


3302 
y On the contrary such operations 
Woula aavrersely arrect such service. 


Petitioners* on this question are dased on a 
fundenental misconception, t.e., that the Paducah-Cape 
Girerzesc-Herrisburs sarket is & typical television market con- 
sisting of lexrge popclation centers, which so greatly doninate 
the market acd crershsdow the other communities in the market 
that the operation of CAZY systems in such other communities 

“would not adversely affect the stations operating in the cities 
to which the ‘stations in the merkxet heve been assigned. How- 
ever, the Paducah-Cape Girerdeau-Eerrisburg meetee is fer from 
typical; rather, it is one of the few truly regionel television 
rerkets in the country, consisting of @ cluster of relatively 
gne2ll cities with ro dominating population centers, and peti- 
tioners’ proposed CATV syste=zs, which would operate in the 
heart of this cluster, would therefore have 2 substantial 
adverse effect on the stations operating in the merket. 

Zrus, the six cities in which petitioners propose to 
operate constitute a2] the substantial population centers in 
the Paduceh-Cepe Girercesu-Zerrisburg triangle end have a com- 
bined populstions which is berely exceeded by the combined 
populetion of the "cities of essignment”. Moreover, one of 
petitioners* proposed CATV systexs, et Carbondale, would, 
operate in « city that ectually hes 2 larger populetion then 
one of the “cities of assign=aent”, Herrisburgel Significently, 
when the Comission essigneé Channel 3 to Harrisburg it made 


clear thet the essignusent was intended to serve Carbondale as 


well es Harrisburg. See Harrisburg Drop-in Case, 16 RR 1615, 
162%. : j 


ZF All population figures are derived from the 1960 census re- 
port pubdlished by the U. S. Department of Commerce. 
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It is therefore evident thet there is no besis vhetever for ; 
petitioners* ellegation thet “it is clear thet the eveiledsiity 
of other services to these limited populations could not de~ : 


tract, in any significent measure, from the potential endience 


for any independent stetion that night, in the future, be 


located in one of those cities or, for that matter, elzevnere 
dn this 'merket'*", (Pet., p. 6). The fect of the matter is 
thet the availability of such other services through the 
eerriage of “distant” stations, including en indepencent VEF 
station from St. Louis, would detrect substantielly froa the 


potential audience of the stations in the sarket ant that this 


audience dislocation would occur in communities which are vital 


broadcast service in the area" (Section 74.1107). In this | 
regard it should be noted that an epplication is pending tor 
Channel 29 at Peducah (BPCT-3789) proposing an independent | 
commercial operation. In addition there is aa unoccupied 


commercial assignment (Channel 23) at Cape Girardeau. 


In sum, petitioners have not met the heavy burden sszose 
tpon them by Section 74.1107 of the rules to estadlish thet no 
evidentiary hearing is required to determine if their proposed 


CATV operations would adversely affect television broadcast 


to the “establishment and healthy maintenance of meee : 


service in the merket. On the contrary, a prina facie showing 


has deen mede that the proposed CATV operations woul¢e have} such 
| 
an adverse effect and, therefore, an evidentiary hearing is 


required for petitioners’ proposals. | 


Yor the foregoing reasons, petitioners’ petition for 


waiver of the evidentiary hearing requirement of Section 


7% .1107 of the rules should be denied and their metus fo: 


authorization to carry "distant" television stations in the six 
eommcnities in question should de @esignated for en evidentiary 
hearing to d@etersine if such carriage would de consistent with 


the public interest. 


Respectfplly submitted, 


SCEARFSLD, BECHHOEFER & BARON 


= A 
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aethar W. Scharfeie 
f 
Michael Finkelstein 
. Attorneys for 
Stetion WPSD-TV 

1720 E Street, 3. W. 

Washingtor, D. C. 20006 

Zune 27, 1966 


CERTIFICATE OF SERVICE 


: I, Rebecca W. Noble, a secretary in the law firn of 


BScharfeld, Bechhoefer & Beron, certify thet I have neiled 


the foregoing document, by prepeid U. S. mail, on June 27, 


1966, to the following: 


George 0. Sutton, Esq. 
Nationel Press Building 
1346 F Street, KN. W. 
Washington, D. C. 

Counsel for 

Hirsch Broadcasting Co. 

KFVS-TV, Cape Gira>deau 


Mallyck & Bernton 

Colorado Building 

1341 G Street, N. W. 

Washington, D. C. 20005 
Counsel for 
Egyptian Cablevision, Inc. and 
Southern Video Corp. 


McKenna & Wilkinson 

1705 DeSales Street, NM. W. 

Washington, D. C. 20036 
Counsel for 
furner-Farrar Association 
WSIL-IV, Harrisburg 


EB. Weaks McKinney Smith, and 
George T. Bailey 
Radio Station WDXR 
Box 298 
Paducah, Kentucky 42001 
Applicants for 
Channel 29, Paducah 


Law OFFICES OF 


MALLYCK & BERNTON 
62! COLORADO BYILOING 
WASHINGTON 5, 0. C. 
sSTCRLING 3-737) 


* SECRETARY 


March 21, 1968 


HAR 
22 W969 
F. Waple, Secretarv : 
Communications Commission 
Washington, D. C- 2055% 


In re: Petition of E jan Cable- 
vision, Inc. and Southern 


Video toro. — “fi G-F 
CATV - 100-28. ASIp 
TV 


Ce 
147, 


the above proceeding desire to supplement 


showing herein by submitting the map attached Si 


hereto which shows, in rec, the Grade 3B contour of the 

HF station authorized on Channel 29 at Paducah, Kentucky, 
(BPCT 37839), the construction permit for which was granted 
after the initial petition herein was filed. 


Petitioners also amend their initial submission herein 
to state they cesire to extend the signal of that station 
for carriage on their various systems. 


Inasmuch as WPSD-TV, Channel 6 at Paduceh, prevides a Grade A 
signal to the communities involved, and the UHF station at 
Paducah does not even provide Grade B service to those communi- 
ties, carriage of the signal of the UHF station on the svstems 
woulc, to some extent, help eaualize the great competitive 


disparity that would otherwise exist between the two Paducah 
stations. 


Respectfully submitted, 
MALLYCK & BERNTON 


Byles 
Attorneys for rtgyptian Cazsle- 
vision, Inc. and Southern 
Video Corp. 


ec: See Attached List 


George 0. Sutton, Esq. 
National Press Building 
Washington, D. C. 


Scharfeld, Bechhoefer and Baron 
1710 H Street, N. W. 
Washington, D. C. 20006 


McKenna & Wilkinson 
1705 De Sales Street, N. W. 
_ Washington, D. C. 20036 


Television Station WSPD-TV 
Paducah, Kentucky 


Television Station WSIL 
Harrisburg, Illinois 


Television Station WSUI 
Carbondale, Illinois 


Chief of Broadcast Bureau 
Federal Communications Commission 
Washington, D. C. 20554 


Television Station WMOX-TV 
St. Louis, Missouri 


Television Station KSD-TV 
St. Louis, Missouri 


Television Station KPLR-TV 
St. Louis, Missouri 
| 
. ca | . 
Television Station KTVI 
St. Louis, Missouri 
| 
| 
Television Station WELHT 
Evansville,| Indiana 
| 
| 
Television Station WFIE-TV 
Evansville, Indiana 


= = | - 
Television Station WIVW 
Evansville, Indiana 
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fay €. THEODORE MALLYCK F.C. c. srentneten 737) 
OFFICE OF THE |SICRE 


March 2b, 1968 


é . iA Fn Gif HAP 26 

“3 e | 

Mr. Ben F. Waple, Secretary dish kz 

Federal Communications Commission PPT. a 
Washington, D.c. 20554 . teres 


In re: Gene Ezyptian_Cablevision, 
Inc. an tnern Video Corp. 


-which they requeste 
4n this proceeding until 
position to file a pleading or pleadings respons 
tions which Turner-Farrar Association, Hirsch Broadcasting Campany 
and. ation WSPD-TV had directed against the instant "Joint Petition 
for Waiver of Sec. 74.1107 of Commission Rules." 


On March 21, 1968, Petitioners filed a letter which supplemented their 
he 


original showing herein by submitting a map showing the Grade B con- 
tour of the UHF station authorized to operate on Channel 29 at Padu- 
cah, Ky. and amended the initial submission by stating that Petiti- 
oners desired to carry that UHF station on their various systems « 


Petitioners intended their March 21 letter to be informative rather 
than substantive. They did not intend to create a situation whereby = 
Commission action on the instant matter would be further delayed by © 
publication of their proposal to carry the UHF station at Paducah. 
Accordingly, to the extent that said letter may be corisidered a re- 

quest for waiver of Sec. 74.1107 to allow carriage of Channel 29, the 
game is hereby withdrawn, However, this should not be interpreted as 
an indication on Petitioners! part of disinterest in the carriage of 
. Channel 29. An-appropriate formal request will be presented ifeand-: 
wher. ich action appears indicated. | 


The Commission is also hereby advised that Petitioners were not able 
to develope the additional material they had anticipated at the time 
they filed their August 11, 1966, Petition for Stay of Proceedings; 
and. they are now satisfied to rest on the record as it stands, Ac- 


cordingly, they now withdraw said Petition. 


REDD Sn 


, 


eS OS VS 


Mr. Ben F. Waple : MAR rn 

March 25, 1968 25 1968 
F.C. 

OFFICE OF < c. 


£ Sscxerane 


Pet toners found no allegations or arguments in the various 
Oppooitions that required reply other than by reference to the 
original Joint Petition herein. By the same token, the "Motion 
to Strike.....and Motion to Dismiss Joint Petition....." filed 
August 23, 1966 by Hirsch Broadcasting Company required no 
answer. 


Respectfully submitted, 


Mallyck & Bernton 


Cablevision, Inc. and 
Southern Video Corp. 


See attached list 


George 0. Sutton, Esq. 
National Press Building 
Washington, D. C. 


Scharfeld, Bechhoefer and Baron 
1710 H Street, N. W. 
Washington, D. C. 20006 


. MeKenna € Wilkinson 
1705 De Sales Street, N. W. 
Washington, D. C. 20036 


" welevision Station WSPD-TV 
Paducah, Kentucky 


Television Station WSIL 
Harrisburg, Illinois 


Television Station WSUI. 
Carbondale, Iliinois 


Chief of Broadcast Bureau 


-: * Federal Communications Commission 
"" Washington, D. C. 20554 i 
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_ St. Louis, 


Television 
Television 


Television 
St. Louis, 


Television 
St. Louis, 
Television 


Television 


Television 
Evansville 


Station WMOX-TV 
Missouri 
| e 


| 

Station KSD-TV 
Missouri 

ie 

Station KPLR-TV 
Missouri 


‘Station KTVI 
iMissouri 


\Station WERT 


- Evansville, Indiana 
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iStation WFIE-TV 


. Evansville, Indiana 
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F.C.C. 
OFFICE OF THE SECRETARY 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In Re ) 
) 


Petition of BENTON ) 
TELEVISION COMPANY ) 
Benton, Kentucky } 
) 
) 


For Waiver of Section 
7.1107 of the Commission's 
Roles 


To The Commission: 


PETITION FOR WAIVER 
AND IMMEDIATE GRANT 


Benton Television Company (hereinafter "Detitioner”), by 
its attorneys, hereby respectfully requests the Comission to waive 
the provisions of Section 74.1107 of the Rules and immediately grant 
Petitioner without hearing permission to carry the following "distant 
signals” on its proposed CATV system 4n Benton, Kentucky: WDCN-TV, 
WSM-TV, WLAC-TV and WSIX-TV (Nashville, Tennessee); and WIVW(TV) 


(Evansville, Indians ). 


1. Renton lists a 1960 population of only 3,074. 
It is not located in a Standard Metropolitan Setietion Area 
or Urbanized Area. Located in the hilly terrain of Marshall 
County, Kentucky, it is sone 42 miles from the transuitter of 
WPSD-TV (Paducah), the only television station which! gives Benton 
predicted Grade A service. 

2... Petitioner was granted a franchise v7 the City 


Council of Benton, Kentucky on October 4, 1965 for a period of 


twenty (20) years, provided it starts operations within two 
years of the date of grant. It has agreed to provide free CATV 
service to three (3) city departmental offices, the Municipal 
Hospital, and ali public and private schools in Benton. It has) 
agreed to charge its other subscribers a monthly rate of no more 
than $5 and to indemnify the City against Liability to a limit 
of $300,000. Moreover, & franchise tax of 4 percent of gross 


receipts will be levied upon Petitioner. 


3. Because Petitioner was unable to provide service 
by February 15, 1966, it finds itself compelled to file this 
Petition for Waiver to allow it to carry certain "ai stant signals" 
on its system, although it lies within the predicted Grade A 


contour of just one station in the Cape Girardeau + Paducah - 


Harrisburg area, which the ARB considers to be one i"merket," ranking 


it 87th in size. Unless it receives from the Commission the relief 


requested herein, Petitioner is apparently forbidden to carry all 


signals which ‘it can receive off-the-eir. 
-2- 
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3. Benton is located less than twenty-five (25) 


miles from the edge of the predicted Grace B contour of two of the 
Nashville comercial television stations which it proposes to 
carry (WIAC-TV and WSM-TV) and less then fifty (50) miles from the 
edge of the predicted Grade B contours of the other two 
comercial “distant” signals (WSIX-TV and WIrw). 

h, Petitioner’s activity originated in the summer 
of 1965, sudsequent to the Cocmission's Notice of April of 1965 
in Docket 25971, but long before the release of the Second Report 
ane Order in February of 1966, which asserted (for the first time) 
gurisdiction over all systems, including Petitioner's strictly 
off-tre-air proposal, and prohipited Fetitioner from carrying 
"@istant signals”. Petitioner began econcaic feasivility studies 
in August cf 1965, made pole attachment inguiries and suomitted 
@ propesal <o the Benton City Council. The franchise grant in 
Octeber was foliowed cy site surveys, solicization of bids from 
mancfacturers, aerial photography, and pole layouts of the entire 
city {done on foot), all accomplished before Merch 8, 1966, when. 
Petiticner found that the Commission had made its goal impossible 
without the requested waiver. 
5- Petitioner proposes to carry the following 


television stations on its systen: 


Call 
Channel letters City Network 


2 WICE-TV Nashville ED 
3 WSIL-TV Harrisourg AEC 
4 WSM-TV Nashville NEC 
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WLAC-TV CBS 
WPSD-TV 
WIw(TV) 
WSIX-TV ABC 

2 KFVS-IV u CBS 

In aidition, Petitioner plans to utilize a "search 
antenna” rotating 360° to pick up programming from St. Louis 
in an effort to broaden its service and give its subsoribers a 
wider choice of programming. 

6. In sum, Petitioner proposes to carry the nearest 
signals which it can effectively Sere and which can be 
received off-the-air with a high rotor antenna. It is not 
importing any large VHF independent stations by plea it 
4s not “leap frogging" distant signals while ignoring closer 
ones. Furthermore, it intends to preserve local viewing habits 
by fully complying with the non-duplication provisions of 
Section 74.1103 of the Commission's Rules. | 

T- Petitioner's cable service will therefore act as 
a substitute for a high rotor antenna, providing the same signals 


with the same priorities as are observable now in the off-the-air 


| 
viewing habits of Benton residents. who have these sophisticated -re- 


ceiving devices. Petitioner is therefore not disrupting television 
viewing habits; it is simply offering, ata ‘reasonable rate 

and by a more efficient means, & service which vill enable Benton 
viewers to avoid costly and unsightly high rotor antennae. 


8. Petitioner also plans to reserve ‘a channel for the 


proposed Kentucky educational television network and will cooperate 


| 
1/7 The only television signal originating less than 100 miles away 
which will not be carried is Station WSIU, Carbondale, whose signal 
ds so weak in Benton that it cannot be received efficiently. 
| 


fully with! Kentucky educational officials to provide their 
programming to Benton viewers. Another channel will provide 
time, weather and FM background music. 

9. Thus, none of the real or supposed threats 
@eseribed in the Second Report and Order in Docket Nos. 14895, 
35233 and 15971, 2 F.C.C. 2a Ted (1966) is present here. The 
only remaining consideration is possible harm to local UHF, which 
in any event would be difficult to measure in Benton, & community 
with less than 1000 TV homes ina "nerket" credited by ARB with 
a net weekly circulation of 220,700. — 

20. Benton currently receives no UHF service what- 
soever. ‘he percentage of sets capable of receiving UHF signals 
is therefore very low, considerably below the national average. A 


reasomable estimate as of this @ate would be that not more than 


fifteen percent of the viewers in Benton couid now receive UH, if 


there were any signals in the area of sufficient strength to provide 
Us¥ service. 

11. Tre local UHF allocation is Channel 29 in 
Paducah, which now has a permittee, @ partnership doing business 
as "Chanel 29" Paducah, Kentucky (BECT-3789)- It has filed a 
predicted contour demonstrating Grade A service to Benton. It will, 
of course, be provided ali carriage and duplication protections 
under the Rules. 
: 12. It is submitted thet with respect to the “establish- 
ment and healthy maintenance of television broadcast service in the 
area,” the extension of distant signals into Benton would be entirely 


5- 


r” 0672 

consistent with the public interest standard of Section 74.1107(a). 

Pursuant to Section 74.1107(b), the following “gpecitic reasons" 

are given: | 
A. Without distant signals, Petitioner’s proposal 

would not offer a sufficient choice of available signals to attract 

the average viewer in Benton. Therefore, without distant signals, 

there would be no CATV in Benton. 
B. With @istant signals, CATV can become a reality. 

- It will provide viewers in Benton, whether or not they now have 

UHF receivers, with efficient reception of the Paducah permittee 

in a greater number of homes than can receive it offi-the-eir 

with a level of technical efficiency unmatched aah in such 

hilly terrain. 
C. The Paducah UHF station will not be met with 


any competition for the segment of the Benton audience that will 


view non-network commercial programming in prime t ne. ‘The 


Paducah JHF station will not be confronted with the 
which has troubled the Commission in other areas, where big-city 
independents have been prought into communities by microwave. 

De The Benton area is currently deprived of efficient 
educational television service. Petitioner proposes to carry the 
strongest educational signal available off-the-air,| which is 
Channel: 2, in Nashville (WDCN-TV). © Although WSIU (Channel 3, 
Carbondale), another educational station, has a transmitter location 
12 miles closer to Benton than WDCN-TV, its signal is so weak that 
it was not recommended for use by the ‘professional 
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itioner. There is not yet a Kentucky-oriented 
service available off-the-air. However, the 
Stste cf Kensucky nas an application on file {BPEE-170) for 
Chamne? 21 at Murray, Fantucky, which service would provide & 
predicted Grade B signal to Benton. As previously noted, Petitioner 
is saving xe eable chamnel for this state-oriented service. Its 
curren proposal will provide immediate educational service from 
the sashville educational system to give Benton a broader availability 
of signals as scon as possible. Therefore the local educational 
3 are not affected by 
the — proposel and can be assured of a place on the. Benton 
the Mirray station goes on the air. 
"Tne Comission’s CATY Rules are designed in part 
to encourage the establisment and maintenance of UHP service.” 
In re Greater Tetevision, CATY 100-9, F.C.C. Mimeo 66-10415 
gi08: (Hovexber 22, 1966). Bat in this case, it isa waiver of 
the Rules that would enable Petitioner and the audience in Benton 
to reach whe annoumed policy goals of the Comission. 
24. Benton itself does not have a UHF allocation and 


4s in a sparsely populated area which could not support local 


television. Therefore, as in the larger comunities of Canton, 
2 


Tilincis ani Oswego ani Auburn, New York, the impact of such 


FIDO; Beles S119; FH OS (pepruazy 2, 196T)- 
8 arA 100-10; F.C.C- 67-53; 94509 (February 14, 1967). 
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a small area upon the market would be insignificant, even 
| 
assuming any possible harm to the nearest var station, 
| 

15. Finally, Petitioner states tnat it has no 


| 
plans for pay-TV in connection with ceble facilities.! If any 


threat exists in this respect, it cannot be carried out with- 
| 


out actual conversion to pay-TV, which would not be practical 
in such a small area. | 

WHEREFORE, T3® FREMISES CONSIDERED, Petiticner 
respectfully requests immediate grant of the relief requested 


herein or such other relief as may be apprepriate to this case. 


Respectfully submit ted, 


Donaid P. Zeija 
| 
Its Attorneys | 


John D. Matthews 

Donald P. Zeifang 

Dow, Lohnes and Albertson 
600 Munsey Building 
Washington, D. C. 


Counsel for Benton Television Company 
February 17, 1967 


I__Js/ Art frevis hereby state that I 
ax Omer __ of Benton Television Company and that I have 


—(erricey——— 
read the foregoing “Petition for Waiver and Immediate Grant” and 
that the facts comtained therein are true to the best of ny 
kmowledge and belief. 


s/ Art Travis 
Signature 


Omer 


Office 


Subscribed and sworn to before me a Notary Public in and 


for said County ana State, this 8 day of Feb. , 196T- 


—_— 


s/ Pete T. Penn IIt 
Notary Public 


(SEAL) 


My Commission Expires: duly 10, 1968 


CERTIFICATE OF SERVICE 


Tais is to certify that copies of the foregoing 
"Petition for Waiver and Immediate Grant" were served by 
United States mail, postage prepaid, this 17th day of 


February, 1967, upon the following: 


Kirkland, Ellis, Hodson, Chaffetz 
& Masters 

world Center Building 

Washington, D. C. 20006 


Counsel for WSM-TV 


Miller & Schroeder 

Munsey Building 

Washington, D. C. 20004 
Counsel for WSIX-TV and 
Channel 29, Paducah, Kentucky 


McKenna & Wilkinson 

1735 DeSales Street, N. WwW. 

Washington, D. C. 20036 
Counsel for WSIL-TV 


Television Station WDCN-IV 
c/o Robert C. Glazier 

E. TV General Manager 

Box 6188 

Nashville, Tennessee 37212 


Kentucky State Board of Education 
Channel 21 

c/o Mr. 0. Leonard Press 

State Office Building 

-Frankfert, Kentucky 40601 


George 0. Sutton, Bsquire 

1030 National Press Building 

Washington, D. C. 20004 
Counsel for KFVS-TV 


Wilner & Bergson 

1343 EH Street, N. W. 

Washington, D. C. 20005 
Counsel for WIVW(TV) 


Scharfeld, Bechhoefer & Baron 
1710 HE Street 
Washington, 5. C. 

Counsel for WPSD-TV 


Service is hereby acknowledged on behalf 
of WIAC-TV. 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In Re ) 
) 
Petition of BENION TELEVISION COMPANY) 
Benton, Kentucky CATV 100-165 


For Waiver of Section 74.1107 
of the Commission's Rules 


To The Commission: 


MOTION TO DISMISS 
AND/OR 
OPPOSITION TO 
PETITION FOR WALVER AND IMMEDIATE GRANT 


Comes now Hirsch Broadcasting Co., licensee of Television Sa KFVS-TV, 
Cape Girardeau, Missouri (hereinafter Hirsch or KFVS-TV) by its Becomes and 
respectfully (1) moves to dismiss the Petition for Waiver and Inmediate Grant; 
and (2) in the alternative opposes the Petition for Waiver and Immediate Grant; 
and (3) requests that said Petition for Waiver and Immediate Grant filed by 
Benton Television Co., Benton, Kentucky (hereinafter Benton BS 
February 7, 1967, announced by the Commission in Public Notice 96485, dated ; 
February 24, 1967, file No. CATV 100-165 be designated for full evidentiary. < 


hearing. The Petition is for waiver of Section 74.1107 of the Commission’ s.: 


Rules and is directed to the Commission. In support of Hirsch's motion, 
opposition and request for hearing,: it is respectfully submitted: 

/ J. o-The Benton Petition is defective and not in conformity with the:s¢ > 
Commission's Rules in that it is not supported by a proper affidavit of a 
person who states under oath that the relative and pertinent eects contained 


therein are true within his personal knowledge. The Conmission's attention: 


is respectfully directed to the affidavit of Art Travis attached to the © 


Petition. There are only two facts stated in the affidavit which are patently 
within the personal knowledge of Mr. Travis, to wit: his name and that he is 
the owner of Benton television Co. Nowhere in the affidavit does Mr. Travis - 
attempt to qualify himself as an engineer who can properly adduce engineering 
facts relating to the propagation of television signals, television "signals, 
which it can effectively receive", “sophisticated receiving devices", reception 
of "no UBF service whatsoever", provision for “efficient reception", reception 
of "off-the-air with a level of technical efficiency unmatched", hearsay 
technical conclusions "by the professional signal surveyors who reported to - 
petitioner” as well as other technical statements and conclusions appearing © 
throughout the petition. Many non-technical and non-engineering facts are 
contained throughout the petition but nowhere in the affidavit is it stated : 
that such facts are within the personal knowledge of the affiant. The affiant 
merely states that he has read the petition and "that the facts contained 
therein are true to the best of my knowledge and belief". The extent of 
affiant's knowledge of the pertinent facts alleged in the petition have, 
therefore, not been established and without such pertinent facts being properly 
adduced the Commission cannot legally rely upon same. 

2. Section:74.1107 (a) provides in effect that no CATV system may import: 
distant signals into the Grade A Contour of a television broadcast station in . 


the one hundred largest television markets “except upon a showing, approved ‘by” 


-_. tthe- Commission, that such extension-would be consistent with the publicns cousere™ 


interest”. and “after consideration of the request and all related materials: 


in a full evidentiary hearing”. The showing therein set forth contemplates! 


properly adduced facts by qualified persons having personal knowledge of such 


facts. Simply stated, the provision of Section 74.1107 (a) contemplates a + 
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procedure in accordance with due process of law, consequently reliance upon -: 
alleged facts by a person who has not qualified himself to state! them, as 
well as reliance upon facts which an affiant has failed to svear as being 


within his personal knowledge would be erroneous and 2 deprivatipa of due 


| 
process of law to interested parties. 
| 


3. If the Commission should, for any reason, fail to act or should deny 
Hirsch's motion to dismiss Benton's petition, it is respectfully requested 
that said petition be designated for a full evidentiary hearing with notice * 
thereof and with.the right to participate therein by Hirsch. A waiver of the 
provisions of Section 74. 1107 (a) of the Coumission's Rules based upon a grant 
of the defective- petition of Benton therefore will aggrieve and! adversely + 
effect the interests of Hirsch and deprive it of due process of | law as will: 


| 
appear more fully hereinafter. 


4. Hirsch Broadcasting Co. is the licensee of television station RFVS-TV 


which is licensed to operate on Channel 12 in Cape Girardeau, Missouri. As ‘set 
forth in the files of the Commission it has invested many hundreds of thousands 
of dollars in the equipment necessary to operate Station RFVS-TV. At 2 cost 
of hundreds of thousands of dollars per year it provides local. as well as at 
national network, CBS, service for its viewers. That Hirsch has kept abreast 
with the technical development of the art is evidenced by the installation ~: 
and utilization.of one of the tallest towers in the country, 1676 feet; which «i: 
-for)a. perdodsof.time, was the tellest:tower utilized by any ‘television-station Ze 
in. the United States. This voluntary technical achievement has provided. a:i 
superior technical service for its viewers. Station KEVS-TV receives its 3: 
operating revenuc from the sale of advertising telecast by this Station. © 5 


Its advertising:rate is dependent upon the number of viewers that it attracts. 
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Any reduction in its viewers can adversely affect and result in a reduction : 
of its advertising revemme. The city of Cape Girardeau, Missouri, is not a‘ 
large city but had a 1960 population of 24,947, consequently, KFVS-TV is 
dependent upon the viewers outside the city of Cape Girardeau in order to 
establish a large viewing audience. Because there are no large cities within 
2 considerable distance of Cape Girardeau, Missouri, the ARB has included : 
Cape Girardeau within the three-city market Paducah, Kentucky, and Harrisburg, 
Illinois. This market area is ranked by ARB as the 87th such market in the: 
country. Paducah, Kentucky, had a 1960 population of 34,479, while Harrisburg, 
Illinois, had a 1960 population of 9,171. There is not a Standard Metropolitan 
Statistical area or Urbanized area located within this 87th ARB market area! 
(See U-S. Federal Census 1960)- Consequently, the stations within this 87th 
market area depend to a great extent upon viewers located in small communities 
and relatively small cities. Benton, Kentucky, had a 1960 population of 3,074 
(See U.S. Census) and is one such smaller city typical of communities through- 
out this entire area. Benton, Kentucky, is some 20 miles southeast of Paducah, 


Kentucky, lies within the Grade B Contour of KFVS-TIV and only some 13 miles* 


outside its Grade A Contour (See Television Fact Book 36, p- 360-b). The divi- 


sion or deprivation of viewers of KFVS-TV in Benton, Kentucky, as proposed ‘by 
- Benton Television, will aggrieve and adversely effect the interests of KFVS-TV. 
The continuous intrusion of CATV systems 4n the smaller communities and cities 
- within- the-Gratle B Contour of Station KFVS-TV- will cause an erosion’and re~" 
duction of 1ts- viewing audience resulting in a reduction of the net weekly * 
circulation as rated by ARB and finally affect and reduce the advertising ‘c 


revenues available to KFVS-TV. 


sis 


5. The Benton Petition for Waiver and Immediate Grant a to make the 
showing required by Section 74.1107 (a) of the Commission's Rules in lieu of 


a full evidentiary hearing. Although it is stated in paragraph 2 of the 


Petition that Benton was granted a franchise by its City Council of Benton, ; 
Kentucky, on October 4, 1965, and is required to start operations within twa 
years of the date of the grant, nowhere in the Petition is it —— that 
Benton is now or:at any specified time in the future ready to eee the 
required operations. Although some of the activities of Benton are set forth 
in paragraph 4 of the Petition, it is impossible to determine whether anything 
more than the preliminary surveys have taken place. In fact, it would appear 
reasonable from the statements in this paragraph that nothing has been accom- 
“plished since February 15, 1966, when Benton acquired the knowledge that it > 
would be required to operate under the jurisdiction of the Comission and 
conform to the requirements set forth in the Second Report and Order - It is, 
therefore, fair to assume that the necessity for a hearing is de major 3 
importance to the completion of. the system and the initiation of service by: 
Qctober 4, 1967,:as required by its charter. There is no reason stated whyi 
Benton has waited twelve months after the issuance of the Second Report and+ 


Order to file its Petition for Waiver and Inmediate Grant. | +i 
6. The last sentence in paragraph 3 of Benton's Petition/is clearly =<": 

erroneous as well as being contradictory to its own position. ‘the state= Ss 

ment is erroneous because it assumes that unless it is relieved of ‘the neces< “" is * 

sity. for a hearing, the CATV system in Benton cannot carry alt signals which 

it can receive off the air. This is contradictory to the introductory paras 

graph wherein Benton requests immediate grant without a hearing for permission 


to carry distant signals. The last sentence in paragraph 3 is, in fact, an: 
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admission by Benton that it could not substantiate in a full evidentiary 
hearing its request for permission to import the distant signals specified in 
the Petition. 

7. Benton proposes in paragraph 5 of its petition to import an imbalance 
of network and educational programs of existing stations —3 ABC affiliates, - 
2 NBC affiliates, 2 CBS affiliates and 1 non-commercial educational station 
located in an adjoining State. In the last sentence of this paragraph it is, 
suggested that the Petitioner plans to pick up programming from St. Louis, yet 
in paragraph 6 it is stated "it is not leap-frogging distant Anemia 

8. The conclusions in paragraph 7 are technical in nature and should 
receive no consideration by the Commission since the affiant has not qualified 


himself as an expert to make such allegations. 


9. ‘The first sentence of paragraph 9 is 2 purée conclusion unsupported - 


by properly adduced facts. There are numerous threats, conditions and cir- 
cumstances described in the Commission's Second Report and Order which arise 
as the result of CATV operations. It is impossible to determine from the 


petition which “real or supposed threats" petitioner assumes it has satisfied. 


In the second sentence of this paragraph petitioner admits it would be difficult 


to measure the possible harm to UHF service in 2 community such as Benton, ; 
Kentucky. If such 2 difficulty exists, as admitted by petitioner, it can only 

_be resolved by the Commission as the result of the production of properly ° 
adduced evidence in a full evidentiary hearing. 

-10.2* Benton erroneously attempts to solve the UHF difficulty referred to 
by relying upon: technical conclusions by an unqualified affiant. The allega- 
tions as’ to. the’ number of receiving sets in Benton capable of receiving UHF. 
signals is’ an vhsupported estimate and comparison with the national average of 


such sets. It is respectfully submitted that if the Benton CATV system is 


permitted to operate and the authorized UHF station begins operation and the 
| 


CATV system provides carriage and duplication protection as proposed, there 
will certainly be no incentive for the public to purchase “all wave" sets or 


converters to receive the UHF services which have been authorized. This condi- 


tion is not only admitted but alleged in paragraph 12B. | 


11. In attempting to support the legal conclusion that must be reached 


by the Commission, "the establishment and healthy maintenance of television 


broadcast service in the area", petitioner submits only conclusions and im-: 
| 


properly alleged technical matters in sub-paragraphs A, B, C and D, page 6. 

In paragraph 13 Benton misconstrues the Commission's CATV Rules' and their 
application to encourage the establishment and maintenance of UHF service. 

The establishment and maintenance of UHF service here specified by the 
Commission relates to the establishment and maintenance of UHF television 
transmitter service but not the distribution of UHF signals by a CATV service 
in competition with proposed and existing UHF television services. The last 
sentence in paragraph 13 is a pure conclusion and is not supported by properly 
adduced facts. Assuming arguendo, the establishment of the mcecect Benton * 
CATV system would conform to the Commission's announced policy relating to the 
establishment and maintenance of TV service, a waiver of the hearing provision 
of Section 74.1107 (a) of the Commission's Rules, is not the ouly means by ! 
which a CATV system in Benton, Kentucky, can-be authorized. A decision -author- 


izing such,service based upon properly adduced pertinent facts after a‘fulk 


| 
evidentiary hearing could accomplish the same purpose. It is pertinent to | 
| 
note that Benton carefully avoids any reference to "a full evidentiary hearing" 
as set forth in Section 74.1107 (a) of the Commission's Rules except in the’ 


introductory paragraph of the Petition. | 
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12. The conclusions set forth in paragraph 14 are hypothetical in 
pature and without any factual basis. 

13. The proposal set forth in paragraph 15 attempts to create a dis- 
tinction without a difference; 2 @ifference in titles but 2 charge to the 
public for a television service which it now receives free of charge. 

14. Benton has failed to produce the evidence necessary for the 
Coumission to make the finding required by Section 74.1107 (a)- Consequently 
a full hearing is required. 

WHEREFORE it is respectfully requested: 

1. that the motion of Hirsch Broadcasting Co., licensee of Station 


KEVS-TV, Cape Girardeau, Missouri, to Dismiss the Petition for Waiver and 


Immediate Grant, filed by Benton Television Co., Benton, Kentucky, in this 


proceeding, be granted; 

2. in the alternative that the Petition for Waiver and Immediate Grant 
filed by Benton Television Co-, Benton, Kentucky, in this proceeding, be 
designated for a full evidentiary hearing, in accordance with Section 74.1107 (a) 
of the Commission’s Rules; that Hirsch Broadcasting Co. be given notice thereof 
and the right to participate fully therein, ands 

3. such other and further relief be afforded Hirsch Broadcasting Co. as 
may seem right and just in this proceeding. 

Respectfully submitted, 


HIRSCH BROADCASTING CO. 


March 24, 1967. Geo. O. Sutton, Its Attorncy. 
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CERTIFT.CATE OF SERVICE 


| 
This is to certify that copies of the foregoing "Motion to Dismiss and/or 


Opposition to Petition for Waiver and Immediate Grant" were served by United 


States Mail, postage prepaid, this 24th day of March, 1967, upon the following: 


Kirkland, Ellis, Hodson, Chaffetz & Masters 
World Center Building | 
Washington, D.C. 20996 

Counsel for WSM-TV 


Miller & Schroeder 

Munsey Building 

Washington, D.C. 20004 
Counsel for WSIX-TV and 
Channel 29, Paducah, Kentucky 


McKenna & Wilkinson 
1735 De Sales Street, N.W. 
Washington, D.C. 20036 


Television Station WOCK-TV 
c/o Robert C. Glazier 

E. TV General Manager 

Box 6188 

Naskville, Tennessee 37212 


Kentucky State Board of Education 
Channel 21 

c/o Mr. 0. Leonard Press 

State Office Building 

Frankfort, Kentucky 40601 


Wilner & Bergson 

1343 H Street, N.W. 

Washington, D.C. 20005 
Counsel for WIVW (TV) 


Scharfeld, Bechhoefer & Baron 

1710 H Street, N.W. 

Washington, D. C. 20006 
Counsel for WOSD-TV 


Dow, Lohnes & Albertson 
600 Munsey Building 
Washington, D.C. 20094 
Counsel ior Station WLAC-TV 


Service is hereby acknowledged on behal£| 
of KFVS-TV. : 
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~ mi Before the 
MR. Lor FEDSRAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


Im re the matter of 


Petition of 
BENTON TELEVISION COMPANY 
Benton, Kentucky 


CATV 100-165 


For Waiver of Section 74.1107 
of the Commission's Rules 
Relating to New CATV Systexs 
in the top-100 markets 


wees eee 


0: THE COMMISSION 


WPSD-TV'’S OPPOSITION 
TO 
PETITION FOR WAIVER OF RULE 74.1107 
Television Station WeSD-TV at Paducah, Kentucky herewith, 
by its attormey,submits its OPPOSITION to the pending February 17, 
1967 Petition of Benton Television Company requesting that 


the Commission waive its Rule 74.1107 so as to permit petitioner 


» to carry without hearing a nusber of distant television signals 


on its proposed CATV system in Benton, Kentucky which lies 
within the calculated Grace A coverage area of Station WPSD-TV 
in Paducah that is part of the top-100 television market of Pad- 
wcah-Cape Girardeau-Harrisburg- 

In support of its position that on the factual record 
herein before it the Commission lawfully may not, and in the pub- 
lic interest should not, grant a waiver of the top-100 hearing 
requirezent of Rule 74.1107, Station WPSD-TV shows as follows: 

O 1) | This Benton CATV proposal is completely in conflict 
with the! basic tenets of the Second Report and Order that the 
Commission has formulated for future CATV and television develop- 
ment. For the Benton CATV proposes to import several “distant” 
television signals into a significant community located in the 
very "backyard" of Paducah Station WPSD-TV which together 
with stations in Cape Girardeau (Missouri) and Harrisburg (Illinois) 


Co 


comprises one of the top-100 (i.e., the 87th) television markets 
in the country. Specifically, petitioner seeks to provide such 
@istant cignals without the requirement of a full evident esary 
hearing therean which is generally required to protect the pub- 
lic interest for.operations not in accordance with Rule 74.1107, 
excepting where a compelling showing of grounds for waiver is 

© eenonstrated- On this factual record before the Commission it 
should be clear that petitioner Benton CATV has grossly failed to 
make such a showing justifying the discriminatorily preferential 
treatment it seeks. While such failure is clear on the face of 
the Petition itself, any review of the true and proper facts of 
the matter -- facts which correct or otherwise modify the many 
erroneous or misleading assertions of the Petition -- require this 
conclusion beyond any shadow of a doubt. For all of these 
reasons apparent on the face of the Petition and/or otherwise 
made clear to the Commission, the Petition must be denied. | 

2. The attached sworn Statement of WPSD-TV's principal 

Ojsanes Fred Paxton, sets forth comprehensively and in detail the 
factual data relating to the Benton CATV proposal. This in- 
cludes his recitation of the true and proper facts in ee Sy 
instances in which it was necessary to correct the erroneous or 
misleading assertions of the petitioner concerning the existing 
television situation in and around Paducah as well as through- 
out the top-100 market of which it is a major part. Included 


| 
among the facts and conclusions demonstrated by .Mr. Paxton and 


otherwise before the Commission, are the following: 
| 


© A) The Paducah-Cape Girardeau-Harrisburg market 
audience is made up of an aggregate of relatively small- 
sized communities throughout the area on which WPSD-TV 
and the market's other stations are especially depend 
ent for audience and revenues. 


B) Benton is closely continguous to Paducah (only 


20 miles away) and is a significant part of the local | 


Paducah area which NPSD-TV serves and on which it relies 
fer necessary audiences anc revenues. 

€)) Benton is located at a significant distance 
fem the “distant* city signals from Evansville and Nash- 
wille (and St. Louis) sought to be imported, and it 
Goes not have any particular identification with them 
or need om ths basis for their television services. 

D) Benton secures adequate television service 
from the three stations in this Paducah-Cape Girardeau- 
Harrisburg market which bring it all of the national 
networks, and it now has the prospect of additional 
independent television services from an authorized UHF 
station in Paducah and one or more ETV stations already 
authorized by the Commission and Kentucky State Legis- 
lature. Thes, there is no showing of need for such 
additional services from distant stations. 

Z) ‘The Benton CATV fails to make the requisite 
showings for waiver called for by Rule 74.1107, includ- 
ing the absence of any substantial acverse impact on 
UEP operations. In light of the Paducah UHF situation 
-- with a newly-acthorized UEP outlet that is likely 
to be an independent operation and forced to depend 
tpon an already-limited audience base -- it must rather 
be affirmatively concluded that the proposed CATV 
would have a substantial acverse impact upon local UHF 
operations. 

P) The establishment of a CATV system in Benton 
featuring many distant signals permitted by an FCC 
waiver, will necessarily have harmful effects upon 
WPSD-TV and its operations. This includes both the 


adverse consequences from a fragmented audience in 


Benton, and, =o less importantly, the serious impact ] 


from the aggregate of many other area communities cee j) 


like circumstances which could and assuredly would 
establish similar CATV systems should the Comnission 
approve the requested waiver for Benton. The total 
impact of such combined CATV operations would clearly 
change the entire fabric of this television market, 
its stations and the audiences and advertisers on 
which they rely to sustain their operations. 

O 3. Rule 74.1107, as one of the keystones of the Commission's 
entire CATV regulatory program, generally requires a full evi- 
@netiary hearing on any proposal to establish a CATV system] of 
"distant" signals in the Grade A area of a top-100 market station. 
This general requirement, it is ‘made clear, is intended to protect 


| 
the public interest in maintaining existing television service, 


120 mee te etre ON ONES 
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until the Commission can explore in a full evidentiary hearing the 

many policy and factual issues raised by such CATV proposal|. 

No reason exists or is shown here for such gross @eviation from 
| 


_ that basic protective standard. This is a fortiori true here 


| 
where this particular top-100 market is made up of an aggregate 


of relatively small-sized communities each of which play a ‘more 
significant audience-revenues role in the overall market total, 
| 


as contrasted to the usual top-100 market which has a metropolis 


as a central city providing a substantial base for its opeyations 

apart from the outlying areas. Given the Comnaission's general | 

concern in top-100 markets that hearings are required to determine 

the relevant public interest questions before the proposed CATV 

is allowed to go forward, the requirement for hearing is infinitely 
' 


more compelling here in light of the unique circumstances ef the 
| 


a ee a i ol esaneeeneemmenennemaseeienenl 


Onur and its particular dependence upon the outlying communi- 
| 
ties which the CATV would serve. (See Mr. Paxton's attached Affi- 
davit.) \ 


4. The Commission's recent actions in elsewhere applying 


the rules and policies of the Second Report and Order further 
| 
* support the hearing requirement here and provide no proper justi- 
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fication for the Benton CATV proposal. For those actions have 

continued te invoke the basic Rule 74.1107 hearing requirement 

concerning CATV"s in the central city or near to it and closely 

interrelated with an@ affecting its television service. That 

is the very! situation here, and cases involving CATV systems in 
ripheral commuities at substantial @istances from the central, 


top-100 market city which are not shown to have any close ties 


Oe or significance to it, provide no precedent for the far- 


reaching waiver sought here. 
S. Petitioner Benton CATV seeks to show through distortions 
£ relevant facts what it cannot demonstrate from the true and 
correct facts. Only to cite the most significant here, the 
Benton CATV presentation distorts: its distance from the Paducah 
central city: the nature of the terrain in Benton and the 
surrounding area; the extent and quality of the off-the-air 
television service Benton regularly receives from the market's 
other stations; ton's distance from the “distant” television 
- 2) See it propeses to carry; and the size of the Paducah UHF 

audience as distinguished from the overall size of the existing 
VHP market. Zach of these areas above raises a basic question of 
fact that per se requires the indicated evidentiary hearing 
apart from the other serious questions of law, policy and fact 
raised by the proposal. : 

6. Purthermore, the Benton CATV references to distant signals 
from St. Lovis to be carried in addition to those specifically 
proposed from Evansville and Nashville, and its lack of clear 
pay-TV responses, raise additional questions concerning the 

st which militate against the requested waiver of Rule 
74.1107. Where, as here, the distortive and otherwise inadequate 
request falls so far short of providing the clear and compelling 
showing of need for waiver, the public interest requires that 
the Commission apply its basic Rule and Second Report and Order 
policy calling for evidentiary hearing before the CATV is per- 
mitted to import the proposed distant signals into this top-100 
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| 
market. On the essential basis of what may be termed its total 


failure of proof, the Benton CATV request for waiver must be 


denied by the Commission. 


WHEREFORE, the Commission should deny the pending waiver 


request by Benton Television Company relating to importing | 


several distant signals to a proposed CATV system in Benton, 

| 
Kentucky, and should rather in accordance with its Rule 74.1107 
@yna the guiding principles of the Second Report and Order des- 


ignate the request for evidentiary hearing on the several, signifi- 
cant questions of law, policy and fact which it reises. 


Respectfully submitted 


Ie, Lolo 


888 17th Street, N. W. Arthur Stambler 
Washington, D. C. 20006 Attorney for 
Station. WPSD-TV 


March 27, 1967 


CERTIFICATE OF SERVICE 


O I, Marcia Schindel, a secretary in the offices of Philipson, 
Lyon, Chase,and Nellis, do hereby certify this 27th day of March 


1967, that I mailed a copy of the foregoing document, postage 


prepaid, to the following: 


John D. Matthews, Esquire 
Dow, Lohnes & Albertson i 
600 Munsey Building 

Washington, D. C. 

Attorneys for Benton Television company 
and for Station WLAC-TV 
Kirkland, Ellis, Hodson, Chaffetz & Masters 

World Center Building 
Washington, D. C. 20006 
Counsel for WSM-TV 


Miller & Schroeder 

Munsey Building 

Washington, D. C. 20004 
Counsel for WSIX-TV and 
Channel 29, Paducah, Kentucky 


McKenna & Wilkinson 

1735 DeSales Street, N. W. 

Washington, D. C. 20036 
Counsel for WSIL-TV 
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Television Station WOCN-TV 
¢/o rt C. Glazier 

EB. TV General Manager 

Box 6188S 

Nashville, Tennessee 37212 


Kentucky State Board of Education 
Channel 21 

c/o Mr. O. Leonard Press 

State Office Building 

Prankfort, Kentucky 40602 


Georse 0. Sutton, Esquire 

1030 National Press Building 

Washington, D. C. 20004 
Counsel for KFVS-TV 


Wilner & Bergson 

1343 H Street, N. W. 

Washington, D. C. 20005 
onsel for WIVW (TV) 


“ = 
hf Le: 
Matcia Schince 


STATEMENT 


_ JAMES FRED PAXTON being duly sworn says that he is Vice- 
President and Managing Director of television Station wPSD-TV 
at Paducah, Kentucky; that this Statement is being submitted in 
support of a WPSD-TV Opposition to a "petition for Waiver and 
Immediate Grant" filed by Benton Television Company ees 
the Commission to waive Rule 74.1107 to permit the proposed 
CATV system at Benton, Kentucky to carry distant signals from 
Nashville, Tennessee, and Evansville, Indiana (CATV 100-165) ; and 
that the facts stated below are true and correct to the best 
of his knowledge, information and belief. 


1) WPSD-TV is licensed to and located at the City of 


Paducah, Kentucky which has a population of 34,479 (1960 U. =r 


Census) . Paducah is the largest city in the three station tele- 

vision market of Paducah, Cape Girardeau, Missouri, and Harris- 
_ burg, Illinois which ranks as the 87th television market of the 

U.S. The other stations and cities in this market are Station 


KFVS-TV at Cape Girardeau (population 24,947) and WSIL-TV at 
| 


Harrisburg (population 9,171). | 
2) The Paducah-Cape Girardeau-Harrisburg television market 
is relatively unique in that its net weekly circulation of | 


220,700 homes (eredited to KFVS-TV) is made up of an accumula- 


tion of many modest-sized communities with relatively small | 
| 
populations. This market, unlike most others in the top-100 


around the country, has no metropolitan community with as 
! 


Gee ca population as its central city that alone provides |a 


O 


substantial basis for the audience, advertising and revenues 

on which television stations necessarily depend. Thus, Paducah's 

34,479 people maxe it the largest com sity in this market; 

Cape Girardeau with 24,947 people is the next largest. The 

third city of allocation, Harrisburg, has a population of less 

than 10,000 people. In Paducah’s entire Grade B coverage 

area there is no single other community with as many as 16,000 

Ones and only six communities with more than 10,000 people 
(but less than 16,000). Accordingly WPSD-TV is particularly 
dependent upon the 2ecenulation of many small communities in 
its coverase area for the audience, advertising and revenues 
needed to support its operations, inelué@ing a substantial 
level of local public service telecasts. 

3) The City of Benton lies well within Paducah's Grade A 

coverase 2rea. mton is part of the Paducah trading area and 
there is 2 very close community of common interests between 


Benton in Marshall County and Paducah in its aéjoining county of 


oS Marshall countians work in Paducah, and vice versa. 


The important Calvert City chemical complex is located in Mar- 
shall County, mot % far from Benton. The growth which the 
chemical plants are enjoying will naturally mean a growth in 
the population in the county. Thus Benton will become an 
increasingly important slice of WPSD-Tv’s audience. 

4) Benton lies only 20 air miles from Paducah and only 
slightly further by road. The statement in paragraph 1 of 
the “Petition for Waive? concerning Benton being 42 miles from 


WPSD-TV’s transmitter, is inaccurate and misleading insofar as 


2) 


it tries to indicate that as the distance between the two 
cities. The 42 miles only comes about because WPSD-TV's trans- 
mitter is located some 20 miles northeast of Paducah in order | 
to meet aeronautic and air safety considerations. However, the 
distance from a television transmitter is immaterial to the close 
ties and inter-dependence of the two cities 20 miles apart in 
two adjoining counties. 

5) Station WPSD-TV is the only local station for Benton 
its 3,074 people. (By “local” here is meant community identi 
fication in the truly meaningful sense of that term and not 
merely a definition of a certain grade of television service as in 
the Commission's CATV regulatory program.) However, Benton ates 
receives recognized Grade B service from the other stations | 
in this tri-city market, namely, KFVS-TV at Cape Girardeau and 
WSIL-TV at Harrisburg. However, Benton is quite fax removed From 
the coverage areas of the. distant stations in Nashville and 


| 
Evansville. Here again, the "Petition for Waiver” distorts the 


Opa facts by references (paragraph 3) to being located only 


25 to 50 miles from the Grade B contours of the distant signals 
| 
it proposes to carry. Such a standard as the Petitioner uses! -- 


that is, extending calculated Grade B contours by as much as 


| 
50 miles -- would completely distort and disrupt the Commission's 


CATV regulatory program. One: could just as well say that Balti- 


more lies less than 25 miles from the Philadelphia predicted 
| 


Grade B contours and that Washington is only slightly more 


than 50 miles from those same Philadelphia contours. This ma! 


be the fact, but it is not justification for ignoring the 


O 
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separateness of the areas and treating the distant contours as 
they were local in nature. 

6) Station WPSD-TV has a substantial regular viewing audience 
in Benton. WPSD-TV on 2 continuing basis provides a substantial 
body of programming oriented to Kentucky needs and interests, as 
well as others to these of the local Paducah area. Such pro- 

ramming serves Benton's particular needs and interests to a far 
greater degree than any other television station. On the other 
hand, the distant stations in Nashville and Evansville, whose 
signals are proposee to be carried on the Benton CATV, have no 
identity of interests with Benton, general or particular, and 
do not provide any programming to serve its particular needs 
and interests. 

7) Benton receives regular and reliable off-the-air 
television service from the three stations in the Paducah- 

Cape Girardeaz-Earrisburs market. It will also receive regular 
Grade A service from the UsF st. tion which the Commission has 

“yooently authorized at Paducah. As such, Benton already receives 

from the three stations in this market the complete program- 
Bing of all three n tional television networks. It will also 
receive independent programming from the Paducah UHF station; 
that is, if that station’s economic basis is not destroyed by 
the proliferation of CATV systems in its coverage area bringing 
in multiple, competing distant signals. 

8) The Benton CATV petitioner has not shown any need for 


additional television programming in Benton beyond that currently 


oor to it or soon to be provided there. In fact, there is 


ro) O : 


no such need. The Benton CATV petitioner tries to justify the 


need for additional television programming by referring erro- 
; | 


eously (in paragraph 1) to the so-called “hilly terrain of 
Marshall County". (See also its paragraph 123). The truth of the 
matter is that Benton is located in quite flat country and that 
all of the surrounding area is likewise flat Coaneryh WPSD-TV's 
Chief Engineer has examined a topographic map of the entire ares. 


which shows that elevations in and around Benton vary from 380 


feet to 430 feet. These elevations and a 50 foot variation are 


far from qualifying as "hilly terrain". Furthermore, the eléva- 
tion at the lowest point in town (at the foot of Broadway) if 
290 feet, which is a differential of only 140 feet. Accordingly, : 
there is no factual substance in the Benton CATV attempt to | 
portray the area as being hilly and therefore receiving poor! TV 
service. This is just not the case. 
9) There is another basic indonsistency and factual ¢dis- 
tortion in the Benton CATV's entire position. It seeks to give 
*) the impression both that Benton's off-the-air TV service fron Cape 
Girardeau and Harrisburg is inadequate so that a CATV system 
is required (paragraph 12C), and, at the same time, that 
the importation of distant signals is necessary for the economic 
viability of the Benton CATV (paragraph 12A). If, as it claims, 
the recognized off-the-air service to Benton from Cape Girardeau 
and Harrisburg is poor (which it is not), the CATV could perform 
a service and fill a need in bringing to Benton viewers the 
useable signals of these closest stations in the area. However, 


e | 
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the true fact of the matter is that Paducah and Cape Girardeau 
and Earrisbers service to Benton is more than adequate and 
already provides all of the national network services. To this 
will be added the service from the authorized Paducah UHF as 
well as from the Kentucky educational television network which 


has already been approved by the Kentucky State Legislature and 


Oa FCC and for which there is currently pending an application 


€or a Murray ETV Station which will serve this area. Accordingly, 
Petitioner fails to show any need whatever for the requested 
waiver to permit the importation of distant signals from Nash- 
ville and Evansville (as well as from St. Louis) to the Benton 
Catv. 

10) ‘The Benton CATV also wholly fails to make the several 
showings the Commission has indicated are basic to its CATV 
regulatory program anc indispensable to any request for waiver 
of the basic top-100 sarket Rnle 74.1107. Thus, contrary 
to Petitioner's claim, it is clear that the proposed CATV must 

oe a2 substantial, adverse impact on the newly authorized UHF 
station in Paducah. As shown, Benton and the many cities like 
it represent -a scbstantial portion of the entire coverage 
area for WPSD-TV; this will be even more the case with UHP with 
a lesser coverage area. re again, Petitioner distorts the 
facts. It refers (paragraph 9) to Benton’s 1,000 TV homes as 
being only a minor part of a market credited with a net weekly 
circulation of 220,700. However, this circulation,which is the 
largest shown for the entire market,is not at all applicable 


to the expected net weekly circulation of the Paducah UHF with 


much smaller coverage. WPSD-TV's own circulation is 210,400. 
My experience with television in this market indicates that the 


UHF's prospect will be for a net weekly circulation of sub- 


stantially less than 100,000 homes, and most likely less than 
half that total. Thus, the TV homes in Benton -- and, particylarly, 
in the aggregate of other communities like Benton which have or 
ould certainly have CATV systems if this petition were eas = 
would represent a significant part of the UHF's total audience 
and raise a substantial threat to that station's economic via+ 
bility. There is no factual support or merit in petitioner's 
unsupported allegation that CATV will in this way benefit rather 
than harm the new UHF station. Since the development of new, 
independent UBF stations is a basic principle of the Comnis- 
sion's Second Report and Order, the Commission should not waive 
that principle here on the flimsy and unpersuasive showing mage 
by this Benton CATV petitioner. | 
11) The Benton proposal is additionally defective in its 
Orany ambiguities and failure to fix its proposals. Thus although 
proposing to import distant signals only from Nashville and 
Evansville, it also refers (paragraph 5) to “plans” to utiliz 
a special antenna to pick up programming from St. Louis, | 
sumably from the several stations in that metropolis, one of | 
which is an independent outlet. This admission makes completely, 
immaterial its later assertion (paragraph 6) about “not importing 
any large VHF independent stations by microwave*. In addition, 
petitioner's inconclusive statement about having “no plans” for 


| 
ay-TV (paragraph 15) raises more questions about applicant's 


‘intentions and future activities than it sets to rest. i 


12) The establishment of a CATV system in Benton, par- 
ticclarly one which imports several @istant signals, must have a 
significant acverse impact upon WESD-TV's overall operations, 


its viewing audiences and its revenues. his is true not only 


with respect to Benton but, more importantly, concerning our 


entire coverase area. As already indicated, Benton is only one 
O* many commuities in like circumstances which in the aggre- 
gate make up WPSD-TV's audience and revenue base. While pet- 
itioner seeks’ to make much of the fact that Benton has a population 
of 3,074, the fact is that there is only one Kentucky community 
(Mayfield) within WPSD-TV's Grace A area which has a population 
of over 4,000. (Mayfield has 10,762 people). Furthermore, there 
are only three Kentucky com mnities with ze than 5,000 people 
in WPSD-TV's entire Grage B area. The importance of the small 
souns to HPSD-TV's coverage area is shown by the fact that the 
five largest Kentucky cities, including Paducah, within the 
Grade B area have a total population of 73,272. The next 15 
g in population from 1,067 to 3,771 have a 
combined population of 35,252. WPSD-Tv's entire economic picture 
is based on putting together a whole lot of pieces to make the 
whole. Unlike 2 station in a city the size of Memphis, Louis- 
ville or Nashville, WPSD-TV must depend upon this type of area 
and aggregate coverage. 
13) ‘There are already a number of operating CATV systems 
in WPSD-TV‘'s' coverage area. These systems incluce at Mayfield, 


Murray, Princeton, Zarlington, and Madisonville, Kentucky; 


Oo 
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Mount Vernon, Illinois; Dexter and Caruthersville, Missouri; 
and Union City, Martin and McKenzie, Tennessee. Furthermore, 
there are a total of 33 other communities in WPSD-TV's coverage 
area with populations of between 1,000 and 5,000 which could nd 
likely would establish CATV systems, bringing in distant signals 
along the Benton model, if that were granted by the Comnieetoe 
Thus, the establishment of the Benton CATV system, either alone 
Onna particularly as a prototype for other systems that could be 
similarly established, would have the most harmful impact upon 
local television service in the market, including upon WeSD-TV 
as well as upon any other authorized (UHF) station in Paducah. 
For all of these reasons, the Commission should deny the 
Benton CATV "Petition for Waiver" and should at the very least 
designate it for a full evidentiary hearing on the many impor- 


tant issues of law, policy and fact which it raises. 


r 1 / 
© James fred Paxton 


Subscribed and sworn to before me this li day of 


March 1967. 
a GoncaeT 
Notary Public 
My commission expires Slr3 Le Z 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 
OF Fic F.3.2 
EOF rie SECRETaRy 
Im re Petitioa of 


BENTON TELEVISION COMeuyy 
Benton, Kentucky 


CATY 100-165 


For Waiver of 
Sectica 74.1107 of the 
Commission's Rules 


wevewvyvveY 


TO THE cocmssiox 


~COMENT OF E. WEAKS McKINNEY SMITH AND 
GEORGE T. BAILEY, D/BS AS CHANNEL 29, 
OS PETITION FOR WAIVER AND IMMEDIATE GRANT 


Come bow E. Weaks McKinney Snith and Ceorge T. Bailey, a/b as 
ASL 29, permittee of a new UHF television station in Paducah, Kentucky, 
by their attorneys, and filerhetr comment on the petition of Benton ; 
Television Conpany for waiver of Section 74.1107 of the Commission's 


Rules for their CATV system in Benton, Kentucky. 


2. The Chancel 29 cocstructios pernit vas granted by the Commission 
oa Jsnusry 30, 1967 (File Xo. BPCT-3789), and the station has not yet been 
constructed. Upon considerations of the petition of che Benton CATV system, 
4t hes been deternined that the Peducah Channel 29 permittee will not 
object to the Benton CATV systen’s petition for waiver and immediate grant 


provided thac the Benton CATV systexn provides and continues to provide to 


the Channel 29 station once constructed the complete carriage and non- ie 


duplication protection in accordance with Section 74.1103 of the Commission's 
“gules and provided that the distant signals carried are limited to those 
requested in its petition for waiver and immediate grant filed on 


. Yebruary 17, 1967. 


o 


0 


2. The permittee of Channel 29 reserves the right to object 


subsequently to any other distant signals on the Beaton CATV syste= ant also 


” 


| 
to assert whatever rights that may accrue to it in the future from changes 
| 


in applicable legal requirenents either through Congressional action, 


Comission action or judicial decision. 


808 Munsey Building 
Washington, D. C. 


March 27, 1967 


20004 


Respectfully subnitted, 


| 

| 

| 

| 

| 

| 

Z. WEAKS McKINNEY-SMITH AND | 
GEORGE T. BAILEY, D/B AS | 
CHANNEL 29 | 
iT 

| 

| 

iF 

| 

| 

| 

| 

| 


MILLER AND SCHROEDER 
Their Attorneys 


[sf Arthur BH. Schroeder 


ARTHUR H. SCHROEDER 


[sf John P. Bankson, Jr- | 


JOHN P. BANKSON, JR. 


CERTIFICATE OF SERVICE 


I, Fathlyn Anne Crittenden, hereby certify that I have this 27th day 
of March, 1967, seat by first class United States nail, postage prepaid, a 


copy of the foregoing “Comment of 5. Weaks McKinney Smith and George T. 


Bailey, ¢/> as Chanel 29, on Petition for Waiver and Immediate Grant" 


to the following: 


Dow, Lobnes and Albertson 
600 Munsey Building 
Washington, D. C. 20004 © 
Counsel for Benton Television Company 


Kirklecd, Ellis, Eodson, Chaffetz & Masters 
World Center Building 
Washington, D. C. 20006 

Counsel for SSM-TV 


McKenna & Wilkinson 
1735 DeSales Street, SN. W. 
Washington, D. C. 20036 

Counsel for SSIL-TV AND WSIX-TV 


Television Station SDCN-IV 
c/o Robert C. Clazier 

E. TV Ceseral Manager 

Box 6183 

Bashville, Tennessee 37212 


George ©. Sutton, Esquire 
1030 Kational Press Building 


Washington, D. C. 20004 
Counsel for KFYS-TV 


Wilner, Scheiner & Creeley 
1343 B Street, BH. W. 


Washington, D. C. 20005 
Counsel for WIVWw (TV) 


Scharfeld, Bechhoefer & Baron 

1710 B Screet, B. W. 

Washington, D. C. 20006 
Counsel for WPSD-TV 


Service is hereby ackno/ledzed on behalf of 
Kentucky State Board of Education 


[s[ Kathlyn Anne Crittenden 
Kathlyn Anne Crittenden 
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DUPLICATE 


Before the 
FEDERAL COMMUNICATIONS COMMISSION OF Ficg of 76:5: 
Washington, D. C. 20554 Mt SECRET 


In Re Petitions Of 


BENTON TELEVISION COMPANY CATV 100-165 
Benton, Kentucky 


| 
For Waiver of Section 74.1107 
of the Commission's Rules 
| 
| 
| 
| 


To The Commission: 


REPLY TO OPPOSITIONS TO PETITION FOR 
WAIVER AND IMMEDIATE GRANT 


ee | 

| 
Benton Television Company (hereinafter "petitioner"), by its 

attorneys, hereby respectfully files its Reply to the Oppositions to its 

"petition for Waiver and Immediate Grant" in the Bee cancioned proceeding. 

Oppositions have been filed by Hirsch Broadcasting Company,, licensee of 

Television Station KFVS-IV, Cape Girardeau, Missouri (hereinafter “KFVS-TV") 

and by Paducah Newspapers, Inc., licensee of Television Station WPSD-TV, 

Paducah, Kentucky (hereinafter "“WPSD-TV"). In addition, comments have been 

filed by E. Weaks McKinney Smith and George T. Bailey d/b/a Channel 29, 

permittee of a new UHF television station in Paducah, ae (File No. BPCT-3789 
1. At the outset, Petitioner notes that KFVS+TV has sought to 

dismiss the above-captioned Petition on the grounds that "it is not supported 

by a proper affidavit of a person who states under oath that the relative and 


pertinent facts contained therein are true within his personal knowledge". In 
“ | 
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opposing this motion, Petitioner notes that Section 74.1109(c) (1) contains 


the requirement that "[fJactual allegations shall be supported by affidavit 


of a person or persons with actual knowledge of the facts". And, "an 


affidavit, in its ordinary sense and usage, may be upon information and 
belief. In such case, the affiant does not guarantee the accuracy of the 
data, but he does assume the responsibility of being satisfied upon the 
best of his information and belief that the data is accurate". Johnston 
Broadcasting Company v- FCC 175 F.2d 351 (C.A.D.C., 1949). Thus, Mr. Art 
Travis, affiaat to the petition, swore to the accuracy of the facts contained 
in the petition, all of which are within the scope of his "actual knowledge," 
including the recomendation of "the professional signal surveyors who 
reported to Petitioner”. Admittedly, such 2 recommendation is hearsay, 
put the issue relates to the actual knowledge of Mr. Travis of the recommen” 
dation. As for the other factual allegations contained in the petition, it 
is respectfully suggested that Mr. Travis need not be a qualified engineer 
to turn on a television set and observe the quality of off-the-air reception 
in Benton, Kentucky. (See attached Travis Affidavit.) Nor need he be an 
engineer to call to the attention of the Commission the fact that no 
existing UBF station provides Grade B or better service to Benton, Kentucky. 
This is readily observable from the Television Factbook and is within the 
scope of official notice by the Commission. 

2. It is therefore respectfully submitted that the "Motion to 


Dismiss” of KFVS-IV is utterly groundless and should be denied. 
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3. Turning to the substantive aspects of the pleadings, it 
| 


should be noted that the party most essentially affected by the petition, 
Channel 29, has stated that it "will not object" to the petition provided 
that carriage and duplication protections are afforded it and that no 
additional distant signals are carried beyond those described in the petition. 
The stated position of Channel 29 is the best evidence that the petition 
expresses a proposal that will serve the public interest, Beer tont ty the 
establishment and healthy maintenance of UHF broadcast Rerenie in the 
Harrisburg-Paducah-Cape Girardeau market. - To further aepncion the merit 
| 

of its position, Petitioner hereby states that it withdraws its proposal 
to add a “search antenna” and now assures the Commission that it has eA 
abandoned plans to carry any St. Louis programming. 

4. The Opposition of KFVS-TV alleges that Petitioner “fails to 
make the showing required by Section 74.1107(a)," and that the petition ™ 
contains errors and misconstruals. As a supposed example of statements which 
are "clearly erroneous," KFVS-TV focuses upon Petitioner's statement in 
Paragraph 3 that it is unable to provide the service which it proposes unless 


it obtains a waiver of Section 74.1107(a). Obviously, it is now impossible 
. | 


for Petitioner to carry out its proposal.» It must either obtain a waiver or 
| 


go through the long and expensive hearing process. But Petitioner has not 
admitted that it cannot make a sufficient showing at a hearing; to the contrary, 


it has made its showing in the petition and seeks a waiver of the hearing 


| 
requirement not because it cannot make the same showing at a hearing but 


| 
because such a hearing is not necessary. 


| 
5. As for misconstrual of the Rules and their application, 
| 
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KFVS-TV takes the absurd position that carriage of other stations on the 
cable is relevant to the issue of UHF development, but carriage of the 

UEF station itself by the CATV system is not relevant to that issue. 

(See Paragraph 11 of Opposition.) If Petitioner's proposal is to be 
realistically judged, it must be considered in light of the possible 

benefit it will provide local UBF as well as the possible detriment. In 
other words, it is a choice between the development of UHF with no CATV 
whatever in Benton, and the development of UHF in the context of Petitioner's 


proposal. 


6. The Opposition of WESD-TV contains the same suggestion’ that 


the petition contains "erroneous or misleading assertions”. The affidavit 

of James Fred Paxton, an officer and director of WPSD-TV, supposedly cures 
the alleged distortion contained in the petition. Petitioner is more than 
willing to submit its case for waiver on all the pertinent facts and all 
reasonable conclusions to be drawn therefrom. In this regard, a great many 
of the factual allegations contained in the Paxton affidavit support rather 
than weaken the position of Petitioner. It is respectfully contended that 

2 consideration of all the pleadings now on file will result in no basic. 
dispute as to any essential facts and a clear showing of the merit of 1 
Petitioner ’S proposal in light of the public interest. The undisputed fact 
that Benton lies approximately 20 miles away from Paducah does not change the 
undisputed fact that the WPSD-IV transmitter is, according to the :Television 
Factbook: (p~ 267-b) ,"approximately 23 miles northwest of Paducah near ‘Monkey's 
Eyebrow, Kentucky”. No matter what the motive of WPSD-TV in locating its 


transmitter at this site, the fact remains that Benton is 42 miles away from 
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the center of the Grade A contour of the only station in this market which 
provides Benton with Grade A service. The fact that it is shst 20 miles away 
from Paducah loses its significance when WPSD-TV itself asserts in its 
Opposition and its affidavit that this market lacks a major central city. 
but instead is a collection of small communities (Paragraph |2A of Opposition 
and Paragraph 2 of Paxton Affidavit). Although Mr. Paxton states in 
Paragraph 3 of his affidavit that the City of Benton "lies well within 
-Paducah's Grade A coverage area," the fact: remains that Benton is 42 miles 
from the WPSD-TV transmitter and only about five miles from the edge of the 
WPSD-TV Grade A contour. ! 
7. Furthermore, Mr. Paxton's allegation of "al very close 
community of «common interests" between Paducah and Benton (Paxton Affidavit, 
Paragraph 3)-is not demonstrated by the programming of WeSD-TV, which does 
not serve local Benton interests in any significant way (travis Affidavit). 
8. Again, any. allegations as to the adverse impact upon the 
new UHF permittee in Paducah are severely weakened. by the absence of objection 
by the permittee itself. Moreover, the predicted contours of Channel 29 
on file with the Commission (File No. BPCT-3789) show Benton to be outside 
the City Grade contour of the new station-and therefore outside the center of 
the market which, according to the Paxton affidavit Garacrann 10), will be 
considerably smaller than that of WPSD-TV. 
9e It therefore appears that the Oppositions! of both: KFVS-TV 
and WPSD-TV have failed to present any unresolved factual contradiction of 


material significance and have likewise failed to raise any meaningful: public 
| 


interest issues. 


In the light of the waiver pattern followed by the Commission 
in other markets, it appears that the Benton proposal, particularly in 
light of the position taken by the UHF permittee in Paducah, calls for a 
waiver without hearing. 

Respectfully submitted, 


BENION TELEVISION COMPANY 


John D. Matthews 

Donald P. Zeifang 

Dow, Lohnes and Albertson 
600 Munsey Building 
Washington, D. C. 20004 


Counsel for Benton Television Company 


April 27, 1967 


cory 


108 E. 24th Street 
Benton, Kentucky 
April 17, 1967 


Mr. Donald Ziefang 

Dow, Lohnes and Albertson 
600 Munsey Building 
Washington, D. C. 

Mr. Ziefang, 


After reviewing KFVS-TV and WPSD-TV oppositions for waiver) of the rules, 


I just can't let some of their statements go un-noticed. 
explained to you previously, the main objective of the Benton Television 
Company is to provide a service for the TV viewers of this small community. 
Hopefully this service would provide stronger signals chan presently 
received from a roof top antenna and more signals which vould therefore 


make. television viewing more enjoyable. | 


| 
In the Hirsch Broadcasting Company's opposition prepared by: 


| 
Mr. George Sutton, it is stated that I am not qualified to adduce en- 


gineering facts relating to the propagation of television signals. Well 
how much engineering is required for me, ny neighbors and) my friends : 
throughout the community, to decied that when the channel) selector is 

in the 12 position or the 3 position or any other position, except 6,:that 
a picture full of snow and a speaker producing noise is not a good TV 
signal. I can say with out question, that it is not enjoyable viewing 
and. many people in the community will whole heartly agree. Further: 2: 


more, who is more qualified than a wife to say “our oes would be more 


attractive if it did not have that unsightly antenna on top of it." 


OLAS 


In Mr. Fred Paxton's statement contained in WPSD-TV opposition, 
he very truthfully descirbes the close ties between Paducah and Benton/ 
Marshall County but he fails to descibe the lack of interest WPSD has shown 
in programing news of interest to the Benton/Marshall county area. I 
frequently watch his evening news, since channel 6 is the only station 
I can get, and the only item of local interest that has recently been 
aired was concerning the city/county school consolidation problem which 
tended to reflect a bad image of our area. Furthermore, WPSD appears 
to have very close ties with a southern Illinois news reporting service 
which take-up a major portion of the evening's news broadcast. It should 
also be noted, that during political races in Kentucky, canidates go to 
Nashville's TV stations to obtain coverage in western Kentucky. 

With the generally poor off-the-air TV reception that exists 
in Benton, I must, with the interest of the people of this community 


at heart, continue to make CATV a reality here in Benton. 
Sincerely 


/s/ Art Travis 
BENTON TELEVISION COMPANY 


Subscribed and sworn before me this 17th day of April 1967. 


/s/ Pete T. Gunn III 
Notary Public 


My commission expires the 10 day of July 1968 
State of Kentucky 


County of Marshall 


CERTIFICATE OF SERVICE 


This is to certify that copies of the foregoing "Reply to 


Oppositions to Petition for Waiver and Immediate Grant" were served by 


United States Mail, postage prepaid, this 27th day of April, |1967, upon 


the following: 


Kirkland, Ellis, Hodson, Chaffetz 
& Masters 

World Center Building 

Washington, D. C. 20006 
Counsel for WSM-TV 


Miller & Schroeder 

Munsey Building 

Washington, D. C. 20004 
Counsel for WSIX-TV and 
Channel 29, Paducah, Kentucky 


McKenna & Wilkinson 

1735 DeSales Street, N. W. 

Washington, D. C. 20036 
Counsel for WSIL-TV 


Television Station WDCN-TV 
c/o Robert C. Glazier 

ETV General Manager 

Box 6188 

Nashville, Tennessee 37212 — Air Mail 


Kentucky. State Board of Education 
Channel 21 Save 
c/o Mr. 0. Leonard Press 

State Office Building 

Frankfort, Kentucky 40601 - Air Mail | 


George 0. Sutton, Esquire 

1030 National Press Building 

Washington, D. C. 20004 
Counsel for KFVS-TV 


Wilner, Scheiner & Greeley 

1343 H Street, N. W. 

Washington, D. C. 20005 
Counsel for WIVW(TV) 


Scharfeld, Bechhoefer & Baron 

1710 H Street, N. W. 

Washington, D. C. 20006 
Counsel for WPSD-TV 


Service is hereby acknowledged on 
behalf of WLAC-TV. 


Wz AA 
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Before the 
PEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re Petition of 


BENTON TELEVISION COMPANY CATV 100-165 
Benton, Kentucky - 

For Waiver of Section 74.1107 
of the Commission's Rules 


et Ht et Oe ed ee 


TO THE COMMISSION: 


RESPONSE OF STATION WPSD-TV 
AND 
REQUEST FOR ITS ACCEPTANCE 


| 
Television Station WPSD-TV at Paducah, Kentucky which 


has heretofore filed its Opposition to the Benton Television | 
Company "Petition for Waiver and Immediate Grant", herewith submits 
this supplemental Response to Benton Television's April 27th | 
Reply to that Opposition. 

WESD-TV respectfully requests that the Commission waive 
[this 
additional pleading which is required in order to correct and 


<) rule 1.45(c) so as to permit the filing and consideration of 


complete the record concerning a number of new and erroneous 
contentions made by Benton Television in its April 27th Reply. 

In further support of its position that the Commission 
should deny the requested waiver of its “top-100" market Rule 
74.1107 and should instead set the petition for full evidentiary 
hearing, WPSD-TV additionally shows as follows: 


1. In its March 27th Opposition to the Benton Petition 


Oey set forth a number of policy and factual grounds reqpiring 
\ 


the denial of the requested waiver and the designation of the 

petition for evidentiary hearing pursuant to the provisions of 
| 

Rule 74.1107. In its April 27th Reply to that Opposition, 


petitioner Benton not only addressed itself to the points rai 


by WESD-TV"s Oppesition, ner introduced a number of new 
matters which had not previously been the subject of its Petition 
and to which WPSD-TV had not previously had an opportunity to 
hearé. Even worse, these new matters were factually inac- 
curate and distorted the record in an area of particular concern 
to WPSD-TV,! even if not wholly germane to the instant controversy. 

2. These new Benton contentions comprised a series of 
allegations contained in a statement by a Mr. Art Travis of that 
Company concerning the operations of Station WPSD-TV for Benton 
an@ Marshall County. Mr. Travis’ assertions, made without any 
factcal documentation whatever, referred to: 1) an alleged 
WPSD-TV lack of interest in news programming for the Benton- 
Marshall County area; and 2) an allegation that Kentucky candi- 
dates use television stations in Nashville, Tennessee in order to 

_ obtain coverase in western Kentucky which, in that context, 
O sought the obvious inference of some lack of adequate WPSD-TV 
coverage to Xentucky political matters. 

3. These CATV allegations concerning WPSD-TV program~ 
ming are completely contrary to the true facts of the matter. 
Those true facts show a close and continuing WPSD-TV interest in 
matters affecting Benton and Marshall County as well as a regular 
WPRSD-TV programing attention to this Benton area. Attached 
hereto is a statement by Mr. James Pred Paxton, Vice President and 


Managing Director of Station WPSD-TV, which sets forth in detail 


oO correct facts concerning “PSD-TV'’s programming in relation 


to Benton and area. This conclusively demonstrates that the 
CATV’s allegations were not only wholly without proper foundation 
but were further contrary to and violative of the true facts of 


the matter. 
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4. Mr. Paxton's Statement also makes clear the incor- 
rect and misleading nature of the CATV's allegations cqncerning 
some candidates' use of out-of-state stations to achieve the most 
complete coverage of the State of Kentucky which they may desire. 
This Statement shows that such occasional use of Tennessee stations 
is by no means any reflection upon WPSD-TV's close ana |con- 
tinuing attention to this programming aspect, but rather a con- 
dition related to the overall television service in and around 
Kentucky which serve its people. 

5. This convincing showing of WPSD-TV programing to 
Benton and Marshall County (as well as the Station's entire 
coverage area) requires the Commission's outright rejection of 


the erroneous and unsupported allegations thereon contained in 


the Benton Reply. It also provides an additional basis for the 

Commission's denial of the requested waiver of its top-100 market 
O rule, particularly on the insubstantial grounds urged by petitioner. 

In every respect WPSD-Tv is the local television station for 

Benton and Marshall County. The Commission should not hazard the 

valuable service and economic effectiveness of that local Station 

by permitting without evidentiary hearing the establishment of 

CATV systems importing distant signals in communities such as 

| 


Benton, which are an integral part of the Station's coverage anea. 


Rather, it should apply the requirement of Rule 74.1107 to re- 


| 
quire a full exploration in evidentiary. hearing of all facts and 
1 | 


circumstances relating to CATV in Benton, its impact; upon tele- 
vision service in the market, and the consequences upon the public 


interest. 


—_<$_—_—_—_—_——— | 


| 
1/ This would include what plans petitioner may have for carrying 
Ze. Louis signals, notwithstanding the belated statement by 


Benton's counsel (not included in its principal's affidavit) that 


it "withdraws" and “has abandoned” that previously expressed 
intention. 


relied, also for the first 
time, on the fact that the permittee of the new Paducah UHF 
television station has indicated that it “will not object” to 
Benton’s current proposal. It is not clear from that UHF permit- 


tee's pleading that it is currently going forward to establish 


—— 
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O the authorized Paducah station, nor what its plans may be with 
i respect to construction anc eperation. However, wholly ir- 

respective thereof, it is submitted that the private position 
of a local USF permittee may not be the determinative or eritical 
aspect of the Commission's public interest decision as to whether 
to permit withect hearing the establishment of a CATV system in 
Benton importing several distant signals. The Commission's 
CATV regulatory program ¢oes not establish a system of private 
rights, but rather 2 public interest framework within which the 
requirenents of television evelopment may go forward as sup- 
plemented by CATV service where appropriate. That regulatory 

O program has a¢opted anc munciated a standard in Rule 74.1107 
whereby proposals to import distant signals into a top-100 market 
are designated for evidentiary hearing to assess their impact 
upon the ptblic interest for continued television service to 
that market except where compelling grounds for waiver are 
affirmatively demonstrated. Accordingly, that a local UHF 
permittee may or may not consider itself to be affected by a 
CATV proposal cannot be determinative of the application of the 
public interest stanéaré expresseé in 74.1107. Rather, on the 

O tacts and circumstances which the parties’ pleadings have set 
forth to the Comission, it is abundantly clear that Rule 74.1107 
should here be applied and that there are no significant grounds, 
much less persuasive ones, to waive and not to apply the require- 


ments of that Rule. 


| 
| 
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WHEREFORE, the Commission, upon waiver of Rule 1.45(c) 
should accept and consider this pleading and should on the basis 
of the complete record before it deny Benton Television's | 
Petition for Waiver and designate the Benton proposal for £a11 
evidentiary hearing as called for by Rule 74.1107. 


Respectfully submitted, 


(isthe ial. 
Arthur Stambler 


Attorney for 
1737 DeSales Street, N. W. Station WPSD-TV 
Washington, D. C. 20036 


May 24, 1967 


CBRTIFICATE OF SERVICE 
I, Claire Shutko, a secretary in the offices of 


Stambler, do hereby certify this 24th day of May, 1967, 


mailed a copy of the foregoing document, postage prepaid, 


following: 


John D. Matthews, Esq. 

Dow, Lohnes & Albertson 

600 Munsey Building 

Washington, D. C. 20004 
Attorneys for Benton Television Company 
and for Station WLAC-TV 


Kirkland, Ellis, Hodson, Chaffetz & Masters 
World Center Building 
Washington, D. C. 20006 

Counsel for WSM-TV 


Miller & Schroeder 

Munsey Buildin 

Washington, D. C. 20004 
Counsel for WSIX-TV and 
Channel 29, Paducah, Kentucky 


McKenna & Wilkinson 

1735 DeSales Street, N. W. 

Washington, D. C. 20036 
Counsel for WSIL-TV 


Television Station WDCN-TV 
c/o Robert C. Glazier 

EB. TV General Manager 

Box 6182 

Nashville, Tennessee 37212 


Kentucky State Board of Education 
Channel 21 

c/o Mr. O. Leonard Press 

State Office Building 

Prankfort, Kentucky 40601 


George 0. Sutton, Esq. 

1030 National Press Building 

Washington, D. C. 20004 
Counsel for KFVS-TV 


Wilner & Bergson 

1343 H Street, N. W. 

Washington, D. C. 20005 
Counsel for WIvw (TV) 
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STATEMENT 


JAMES FRED PAXTON, being duly sworn, deposes and says 
that: | 
| 
He is the Vice-President and Managing Director of 
Paducah Newspapers, Inc., licensee of Television Station WPSD-TV 
at Paducah, Kentucky; that he has read the Reply of Benton 
Television Company filed on April 27, 1967 to the WPSD-TV 
opposition to the Benton petition for waiver; that the facts 
set forth in that Benton Reply, most particularly concerning 
WPSD-TV's operations with respect to the City of Benton and 
Marshall County, are erroneous and inaccurate and do not re- 
flect properly the close and continuing attention paid by WESD-TV 
to the programming needs and interests of the Benton area; tha 
he believes that in light of these Benton statements that WPSD-TV 
should have the opportunity to correct the record on the matter; 
that with that purpose he has prepared this statement concerning 
this matter of WPSD-TV programming for the City and area of 
Benton; that it is being submitted to the Commission in support 
of a Response by WPSD-TV which it is requested the Commission 
should accept and consider so that it may have a more complete 
and correct record in the matter; and that the facts stated 
below, of which he has personal knowledge, are true and correc 
to the best of his knowledge, information and belief: 


: 1. WPSD-TV has prepared a list of some of the specifi 
news items concerning the City of Benton and Marshall County 
which it carried during only the most recent four-months peri 
ef January lst through April 28th, 1967. It also includes a 
complete listing of WPSD-TV's continuing coverage on Jackson 
Purchase Rural Electric Cooperative Corporation (whith serves 
Marshall County among others) and the Governor's Conference 
which was held at Kentucky Dam Village State Park (in Marshall 
County). The stories on Jackson Purchase RECC and the Governor's 
Conference date back more than the recent period and cover the 
period June, 1966 to the end of the year. 


| 

| 
This list is by no means complete and other examples, 
both particular and general, undoubtedly occurred in other 
WPSD-TV news programs. However, this listing for the most 
recent four-months period is quite typical and representative 
of WPSD-TV's operations over the years. 


In addition to these specific stories, of course, 
there are the countless local news items which WPSD-TV offers 
each week of interest to Marshall Countians. These items in- 


clude all state political stories, all state sports stories, 


0 


especially the intensive coverage 

athletics (and ; ther forecasts six times daily, 
severe weather warnings, special notices when snow and ice make 
road conditions hazardous and cause school closings, advertising 
messases for Benton constummers, and an advertising vehicle for 
Benton merchants. None of these things is available in any 
substantial @egree from Nashville stations, or any other tele- 
vision stations. 

The Benton CATV Reply made an unwarranted and mis- 
leading reference to the fact that Kentucky politicians go to 
Nashville TV stations "to obtain coverage in western Kentucky,” 
implying wrongly that WPSD-TV somehow fails in this responsi- 
bility. The fact is that candidates go to Nashville to get 
coverase of ‘parts of Xentucky that cannot be covered by any 
Kentucky station. They never pass UP Paducah to buy Nashville, 
therefore no Benton CATV subscriber would be deprived of the 
opportunity to evaluate Kentucky candidates because he could 
not watch a Nashville signal. It is not uncommon for Kentucky 
candidates to buy time on Evansville, Nashville, Cincinnati, and 
Buntinston stations at the same time they buy on Louisville, 
Lexington, Paducah, and som times Bowling Green. This is the 
only way they can really cover the major part of Kentucky, and 
even this leaves some white spaces. Bet the point is, anything 
ordered on Mashville and Evansville is ordered on Paducah. In 
fact, much more is ordered on Paducah than on the out-of-state 
stations. 


On the basis of this information it should be clear 
that WPSD-TV provides close, continuing, special, and the most 
television coverage to Benton and Marshall County. These cor- 
rect facts (rather than the CATV"s erroneous and unsupported 
allegations) shotclé be considered by the Commission in its 
Getermination of the questions of fact and policy raised in 
WPSD-TV's Opposition to the Benton CATV’s request for waiver. 


James Fred Paxton 


sworn to before me this <s day of 


GO 2. Atm 


Notary public 


01°5 


we give to Murray State University 


dune 3, 1966 


» 1966 


1966 
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45 seconds, 
with slide 


4O seconds 


1 minute, 

15 seconds 

with rear screen 
slide 


40 seconds, 
with rear screen 
map 


30 seconds, 
with picture 


2 minutes 


1. minute, 
30 seconds 


approximately 
6 minutes, 
with Sound On 
Film 


5 minutes, 
§ seconds,with 
Sound On Film 


2 minutes, 
with silent film 


. Wallace. 
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Attorney for Jackson Purchase RECC (serves! 
County) says committee will decide on prop 
legislation in 2 wecxs. 


Senate Public works committee hears eet 
concerning efforts by Jackson Purchase RECC (serves 
Marshall County) to obtain TVA power. 


President of Kentucky Utilities opposes Jakkson 
Purchase RECC (serves Marshall County) attempt to 
secure TVA power. Says Jackson Purchase RECC is not 
availing itself of lowest rate offered it by KU. 


Measure to allow Jackson Purchase RECC (serves 
Marshall County) to be served by TVA nonce by 
Senate Committee. 


Kentucky Highway Department opens bids on seven 
million dollars more of Jackson Purchase Parkway.e 
including 3 million dollars in Marshall County. 


Hiss RECC Beauty Queen chosen. (Jackson Purchase 
RECC serves Marshall County). | 
Story and film on coming Southern Governor: 
Conference at Kentucky Dam Village State sane in 
Marshall County. 


Coverage of Southern Governors Conference at 


Kentucky Dam Village State Park in Marshall County, 
including comments by Governor Faubus and Governor 


Southern Governors Conference begins at Kentucky 
Dam Village State Park in Marshall County.| 


More coverage of Southern Governors srahaly €2 at 


Kentucky Dam Village State Park in Marshal} County. 
Governor Clement talks on highway safety..,Governor 
Breathitt speaks on driver education...Governor Bellmon 
Speaks on GOP presidential candidates...Goyernor 
Hearnes speaks on daylight saving time. 


More coverage of Southern Governors Conference at 
Kentucky Dam Village State Park in Marshall County... 
includes audio tape by Governor Faubus. 


Se 


Bec 22, 1966 


O) 1967 


dan 4, 1967 


Jan 12, 1967 


Feb %, 1967 
Feb 4, 1967 


Feb 4, 1967 


Dy 1967 


2 minctes, 


30 seconds, with 
Sound On Fila 


& ainctes, 

20 seconds, with 
Sound On Fila, 
silent file and 
rear screen 


25 seconds 
15 seconds 


50 seconds, with 
rear screen 


3 mncte, 
25 seconds, with 
slides 


3 minutes, 

20 ‘seconds, with 
Video Tape 
Recording 

1 sinste, 

30 seconds, with 
silent fila 


25 seconds 
55 seconds 


2 minutes, 
35 seconds 


25 seconds 
25 seconds 
15 seconds 


1 minute 


Oo re 


Governor Breathitt holds news conference at Kentucky 

Dom Village State Park in Marshall County...News 

Director Tom Butler reflects on major happenings at 
thern Governor's Conference. 


Southern Governor's Conference ends at Kentucky Dam 
Village in Marshall County. Governor Breathitt 
elected Chairman for coming year. Sound On Film of 
Governor Sreathitt's News Conference. 


Carroll Hubbard, Jr. announces for State Senate for 
Ist district (includes Marshall County). 


Elton Ramage announces for State Senate for Ist 
district (includes Marshall County). 


Officials of Air Reduction Chemical Company at Calvert 
City in Marshall County announce multi-million dollar 
expansion. 


Daylight Saving Time controversy..eHouse Speaker 
Shelby McCallum (of Marshall County) says Special 
session of legislature would cost one-half million 
dollars. 


U.S. Congress may be asked to help solve Daylight 
Saving Time controversy in Kentucky, Video Tape 
by House Speaker Shelby McCallum of Marshall County. 


Construction of Jackson Purchase Parkway. (includes 
Marshall County)- 


Richard Peck appointed Circuit Judge of 42nd district. 
(includes Marshall County) 


Electricians walk off jobs at Pennsalt Plant in Calvert 
City (Marshall County) 


Public Health Nurses in 9 Western Kentucky counties 
(including Marshall ) threaten to resign if their 
salary demands are not mete 


Judge Osborne of Benton (Marshall County) votes fn 
minority on three High Court rulings. 


Bodies of two men who drowned in Kentucky Lake(Marshall 
County) recovered. 


Calvert City man, Randal Grey, killed in auto accident, 
fn Marshall County. 


Reaction to proposed merger of Marshall County and 
Benton, Kentucky school systems...comments by Benton 
superintendent... ment for. that Marshall County board mects 
tonight. 
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Feb 6, 


Feb 6, 


Feb 7, 


Qe, 


Feb 14, 
Feb 21, 
Feb 20, 


Feb 21, 


O 


Feb 21, 
Feb 22, 
Feb 22, 


Feb 23, 
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1967 
1967 
1967 


1967 


1967 


1967 


1967 


1967 


1967 


1967 


1967 
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1 minute, 
8 seconds,with 
silent film 


1. minute, 
15 seconds, with 
silent film 
1. minute, with 
silent film 


25 seconds 


50 seconds 


Sound On Film 


50 seconds, 
with picture 


2 minutes, 
25 seconds, with 
Sound On Film 


1 minute, 
15 seconds, with 
Sound On Film, 


fear screen slides 


25 seconds 


5 minutes, 
20 seconds, with 
Sound On Film 


30 seconds 


© 0128 


Additional story of proposed Marshall County-Benton 
Kentucky school merger. | 


More on proposed Marshall County-Senton Kentucky 
school merger. 1 


Superintendent of Marshall County school system says 
meetings will be held throughout county td discuss 
proposed Marshall County-Benton school merger. 

| 


Former Gilbertsville, Kentucky (Marshall tounty) 
resident Charles Vasser...found guilty of|Pawn Shop 
robbery in Paducah. | 


Superintendent of Benton, Kentucky schools says 
school board is gathering opinion on merger with 
Marshall school board gathering opinion oh proposed 
move. 


i 
Chemist at Airco Chemicals at Calvert City (Marshall 
County) says the coming of industry to Western Kentucky 
has created a radical change in economy of Jackson 
Purchase (includes Marshall County) | 


Kentucky Health Comnissioner tells Public| Health Nurses 
from 9 Western Kentucky counties (including Marshall 
County) the state has no funds left to increase their 
salaries. 

The Joint Technical Societies of Western Kentucky lays 
down 5-point program to alleviate shortage of technolog- 
ical personnel in area (including Marshall County). 


70 persons tour area's technological plants, including 
Qlvert City Chemical Complex (Marshall County) as part 
of emphasis on science and technology in jarea. 


General foreman of Goodrich Chemical company at Calvert 
City (Marshall County) proposed to Governor's committee, 
establishing Engineering college in Jackson Purchase 


(includes Marshall County). 


| 

Reaction from Paducah Junior College president and 
Murray State president on Joint Technica] Societies 
proposal for establishing technical college in 
Jackson Purchase (includes Marshall County). 


Major expansion announced for B.F. Goodrich Chemical 
Company at Calvert City (Marshall County). 


1967 
1967 


1967 
1967 


1967 


Mar 2%, 1967 


Das, 1967 


Soril 13,1967 


April 2, 1967 


April 2, 1967 


Sori 3, 


April 3, 
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25' seconds 
25| seconds, with 
silent file 


20 seconds 


25 seconds 
45 seconds, with 
silent fila 


15 seconds 


20 seconds 


3 minutes, 
15 seconds, with 
Sound On Fila 


4O seconds 
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Expansion announced at B. F. Goodrich plant at 
Calvert City (Marshall County). 


Two 8th grade boys held in connection with breaking 
into Benton School (Marshall County). 


Attorney General's office comments on tax refund 
proposals by Benton and Marshall County boards of 
education. 


Announcement of school closings because of snow 
(includes Marshall County). 


Traffic accident involving two Dexter, Kentucky 
(Marshal! County) youths. 


General Aniline and Film Company of Calvert City 
(Marshall County) announces expansion. 


Dynamite of the type found earlier in Marshall 
County is found in McCracken County 


Car-truck collision near Benton in Marshall County. 


Paducah man charged with robbing two men including 
George Lasb of Benton (Marshall County). 


Two Eddyville Prison inmates being held for court 
in Benton (Marshall County) escape.-.are later 
captured. 


Gilbertsville, Kentucky firm tow bidder for commercial 
site on Barkley Project (in Marshall County). 


Monthly report from Department of Economic Securityeece 
includes Marshall County. 


All-sports banquet at North Marshall High School. 
Governor Breathitt awards certificates. 


Dr. Marlow Harston named director of Western Kentucky 
Mental Health-Retardation board which serves 9 
Western Kentucky counties (includes Marshall). 


Marshall County Fiscal Court adopts Daylight Saving 
Time resolution. 


Lt. Governor Waterfield holds news conference at 
Benton (Marshall County)..-attacks Breathitt 
administration. 


Benton, Kentucky (Marshall County) celebrates annual 
"Tater Day’. 


April 
April 
April 
on 
April 
April 


April 


April 


4, 1967 
6, 1967 
11,1967 
13,1967 
14,1967 
14, 1967 
21, 1967 
21, 1967 


21, 1967 


21, 1967 
21, 1967 


23, 1967 


26, 1967 


28, 1967 
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35 seconds 


1 minute, 
35 seconds, with 
Map pictures 


40 seconds 


4 minutes, 

56 seconds,with 
Sound On Film, 
silent film 


45 seconds 
15 seconds 


50 seconds, with 
color slides 


2 minutes, 

15 seconds, with 
Sound On Film, 
silent film 


1 minute, 

53 seconds, with 
Sound On Film and 
slides 


35 seconds, with 
silent film 


30 seconds, with 
silent film 


1 minute, | 
55 seconds, with 
Sound On Film 


20 seconds 


10 seconds 
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Public Health Nurses in 9 counties, including 
Marshall, threaten boycott if their pay is not 
raised. | 


In depth study of Daylight Saving Timt, including 
status of Marshall County, Benton, and Calvert City. 
| 


Calloway County votes for Daylight Saving Time. 
Story includes status of Marshall County. 


Feature story on Barkley Boys Camp at Gitbertsville, 
Kentucky (Marshall County). 


Public Health Nurses in Graves County |Standing firm 
on plan to join other nurses including those in 
Marshall County to boycott for higher pay. 


Charles Story company of Calvert City (Marshall 
County) low bidder on construction project at 
Barkley Lake. 
Candidate Henry Ward is to speak tonight at Marshall 
County rally in Benton. Other political news. 

| 


noon 
Marshall 


Henry Ward, candidate for Governor spoke at 
luncheon at Ken-B8ar Inn. Speaks tonight st 
County courthouse. 


Henry Ward spoke at Benton in Marshall 


8. F. Goodrich plant at Calvert City ih Marshall 
County hit by walkout. | 


Fire destroys frame house near Calvert! City in 
Marshall County. 


Henry Ward spoke Ttast night in Benton, 
(Marshall County). 


Report from Department of Exployment Sécurity. 
(Includes Marshall County) | 

Fund raising picnic planned for Mike Mills, candidate 
for Attorney General, at Kentucky Dam Village (Marshal? 
County). 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In Re Petition of 


BENTON TELEVISION COMPANY CATV 100-165 
Benton, Kentucky 


For Waiver of Section 74.1107 
of the Commission's Rules 


To The Commission: 
CATV. 


TASK FORCE 


MOTION TO STRIKE JUN 7 1967 


Benton Television Company (hereinafter "Petitioner”), by its 


attorneys, hereby respectfully files its Motion to Strike the further 
"Response" of Television Station WPSD-TV, Paducah, Kentucky (hereinafter 
"yPSD"), filed May 24, 1967, in the above-captioned Proceeding. In 
support of its Opposition the following is shown: 

1. Contrary to Sections 74.1109 and 1.45 of the Rules, WPSD-TV 
bas attempted to prolong the pleading exchange in this proceeding and 
obtain an additional opportunity to present further arguments in support 
of its position. 

2. As its only basis for this highly irregular procedural: 
maneuver, WPSD-TV offers the spurious suggestion that Petitioner has 
allegedly presented "new and erroneous contentions” in its Reply of 


April 27. 


3.  WPSD-TV correctly states that Petitioner mentioned 
"a number of new matters which had not previously. been the subject of 
its Petition”. But these "new matters” were introduced for the first 
time ‘by the Opposition of WPSD-TV. 

4. All of the facts presented in the Reply of Petitioner 
are relevant to the Opposition of WesD-TV. In its Opposition, WPSD-TV 
included an affidavit of James Fred Paxton which stated (Paragraph 5) 
that "Station WPSD-TV is the only local station for Bentgn and its 


3,074 people". It also stated (Paragraph 6) that "[sJuch programming 


serves Benton's particular needs and interests to a far greater degree 


| 
than any other television station". To clarify the nature and extent 


of WPSD-TV's service to Benton, Petitioner presented in its Reply the 
| 


affidavit of Mr. Art Travis, which refuted the statement of Mr. Paxton 
| 
(Paragraph 3 of Paxton Affidavit) alleging “a very close community of 


common interest" between Paducah and Benton. Thus, Petitioner's Reply 
| 


did not itself present any new facts, but only presented a sworn 
affidavit to deal with the “new matters" contained in the WPSD-TV 
Opposition. Petitioner therefore complied with the provisions of 
Section 1.45(b) of the Rules, which limits the Reply to “matters raised 
jn the oppositions". Therefore, the "Response™ of WeSD-TV should be 


stricken. Chicagoland TV Co., et al. 4 Pike and Fischer RR 2d°747, 


750 (1965). 


5. The affidavit of Mr. Travis stated that he frequently 


| 
watches ‘the evening news of WPSD-IV since it is "the only station 1: 
can get," and testified to the marked absence of news directly: oriented 


to the Benton area. In reply, WPSD-TV-has suggested, supporting .its 


-2- | 
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suggestion with 3 long list of news items generally aimed towards the 
Marshall Covaty area (cost of which were only tangentially concerned 
with Benton itself), that the affidavit of Mr. Travis was "erroneous". 

6. Any television station can, if it searches its logs 
in a thorough fashion, produce news programming which can be associated 
generally with any area within its predicted contours. But the fact 
remains that a great deal of the news programming specified in the 
latest Paxton affidavit can be only generally associated with the 
Marshall County area and falls far short of supporting Mr. Paxton's 
original contention that "there is a very close community of common 
interest between Benton - + - and Paducah”. 

7. Moreover, WPSD-TV has itself taken a "new" position that 
the new UHF permittee in Paducah has not made clear that it is "currently 
going forward to establish the authorized Paducah station” (Request, 
Paragraph 6). WESD-TV originally contended in Paragraph 2(D) of its 
Opposition that Benton "now has the prospect of additional independent 
television services from an authorized UHF station in Paducah". Further- 
more, the affidavit of Mr. Paxton supporting the Opposition of WeSD-TV 
stated that while WPSD-IV is "the only local station for Benton” 
(Paragraph 5), "it is clear that the proposed CATV system must havea 
substantial, adverse impact upon the newly authorized UHF station in 
Paducah”-= And, WPSD-TV relied strongly on the Commission's position 


that the "development of new, independent UHF stations is a basic 


principle of ce Commission’s Second Report and Order”. (Paragraph 10). WPSD 


now has taken a new position that there is some uncertainty as to the 


-3- 


realization of service by UHF to Benton. If this is the correct 


diagnosis, WPSD-TV wili remain, as it has stated, the "only local 


| 
station" for Benton. Surely, with or without independent UHF 


service, it was not intended by the Commission that a coumunity that 
is deprived of the service of at least three local stations should be 
prohibited from exposure to a variety of services from "distant” signals. 

8. In view of Petitioner's unequivocal concession to the 
interests of WPSD-IV in withdrawing its proposal to import St. Louis 
signals (Paragraph 3 of Reply of Petitioner), it is evident that 
Petitioner has made sure that all of the signals to be chrried will 
be supplementary and free of any adverse competitive Taeeee upon 
WPSD-TV or any other Grade B station. 

In light of the absence of any demonstrated as of good 
cause for acceptance of WPSD-TV's additional pleading, it is respectfully 
suggested that the additional “Response” of WPSD-IV should be stricken 
as unauthorized. The Petition of Benton Television Company should 


therefore be considered in light of the authorized pleadings and granted 


forthwith. | 
Respectfully submitted, 


SISION COMPANY 


\ j 


John D. Matthews 

Donald P. Zeifang 

Dow, Lohnes and Albertson 
600 Munsey Building 
Washington, D. C. 20004 


June 6, 1967 


CERTIFICATE OF SERVICE 


This is to certify that copies of the foregoing "Motion 


to Strike" were served by United States Mail, postage prepaid, this 


6th day of June, 1967, upon the following: 


Arthur Stambler, Esquire 

Svite 302 

1737 DeSales Street, XN. W. 

Washington, D. C. 20036 
Counsel for WPSD-TV 


Miller & Schroeder 

Munsey Building 

Washington, D. C- 20004 
Counsel for WSIX-TV and 
Channel 29, Paducah, Kentucky 


Kentucky State Board of Education 
Channel 21 

c/o Mr. 0. Leonard Press 

State Office Building 

Frankfort, Kentucky 40601* 


Wilner, Scheiner & Greeley 

1343 EH Street, N. W. 

Washington, D. C. 20005 
Counsel for WIVW(TV) 


Service is hereby acknowledged on 
behalf of WLAC-TV. 


Kirkland, Ellis, Hodson, Chaffetz 
& Masters 

World Center Building 

Washington, D. C. 20006 
Counsel for WSM-TV 


McKenna & Wilkinson 

1735 DeSales Street, N. W. 

Washington, D.C. 20036 
Counsel for WSIL-TV 


Television Station WDCN-TV 
c/o Robert C. Glazier 

ETV General Manager 

Box 6188 : 

Nashville, Tennessee’ 37212* 


George 0. Sutton, Esquire 

1030 National Press Building 

Washington, D. C. 20004 
Counsel for WKVS-TV - 
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sBe£O: [ : 
PEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re Petition of 


BENTON TELEVISION COMPANY 
Benton, Kentucky 


CATV 100-165 


’ por Waiver of Section 74.1107 
of the Commission's Rules 


wwwvevuuvvns 


TO THE COMMISSION: 


JUN 14) 1967 


OPPOSITION TO MOTION TO STRIKE 


Television Station WPSD-TV (Paducah, Kentucky), by its 
attorney, herewith submits its Opposition to Benton Television's 
June 6th Motion to Strike WPSD-Tv's pleading herein of May 24, 
1967 entitled *"Response...and Request for Its penne! In 
support of its position that the Response should be accepted 
and considered by the Commission and, accordingly, that the 
Motion to Strike should be denied, WPSD-TV additionally shows : 
as follows: | 

1. WPSD-TV was compelled to file its May 26th Response 
insofar as the Benton CaATV's earlier pleading (its Reply bf 
April 27th) had asserted new material on which WPSD-TV haa not 
previously had an opportunity to be heard. Primarily, this new 
material consisted of a number of invidious, generalized land 
erroneous allegations concerning the programming of aren 
WPSD-TV in general and that which it offered to the City jof 
Benton and Marshall County in particular. Faced with these 
harsh, unwarranted and factually incorrect allegations at to 
its programming, it was as necessary as it was understandable 
for WPSD-TV to offer a further pleading which sought to bring the 


correct facts of the matter before the Commission. 


| 
2. ‘The essential point which the Benton CATV overlooks is 
that its Reply did not refute the WPSD-TV showing of being 


Benton's only local station but rather raised a series ef general- 


0 
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ized allegations concerning the substance and merits of such 
WESD-TV programing that had not previously been at issue herein. 
WPSD-TV"s Response, on the other hand, was factual and set this 
record straight. Notwithstanding its procedural Motion, petitioner 
continues to argue on the basis of allegations by suggesting that 
“any television station [that] searches its logs” can come up 
with news items relevant to communities such as Benton. While 
WPSD-TV's listing of this area of local programming speaks for 
itself and alone refutes petitioner’s argument, it should further 
be observed that by so arguing petitioner now concedes the error 
of its original allegations concerning WPSD-TV's programming. And 
petitioner is further in error in asserting that the sociological 
fact of “2 very close comaunity of common interest” between the 
two cities will be wholly determined by the programming of a 
television station located in one that sezves them both. 

3. As to the matter of a new Paducah UHF station, WRSD-TV's 
Response merely sought to indicate that the status of that 
acthorized facility was indeterminate and that the UHF'’s asserted 
position on the pending Benton petition for waiver (on which 
petitioner’s Reply hac relied) could not be determinative of the 
serious public interest questions raised by the requested waiver. 
Here again, its Response was WPSD-Tv's only opportunity to ad- 
@ress itself to petitioner's new arguments in its Reply. 

4. ‘In all events, petitioner’s Motion misapprehends the proper 
procedures before the Comnission. Recognizing that its proferred 
Response was an additional pleading not specifically permitted 
by the Rules, WPSD-TV in submitting it requested that the Ccom- 
mission waive Rule 1.45(c) so as to accept and consider it. 

The Commission will adjudicate the propriety of such an additional 
pleading within the context of the earlier pleadings and WPSD-TV 
believes that any review of the record herein will sustain its 


position and support the requested Rule 1.45(c) waiver. However 


: petitioner's Motion ignores WPSD-TV'’s 1.45(c) request and treats 
the Response as it if contained no such request and had nerely 
been submitted without claim or color of right. otherwise, an 
Opposition to the 1.45(c) request rather than the Motion ‘to Strike 
would have been the appropriate remedy. In any event, whatever 
the proper form of petitioner's position, it is clearly without 
merit and should be rejected out of hand so that the Comission 


in considering the serious questions raised herein has hefore 
1 


it the more complete and correct facts concerning a number of 


relevant aspects of the matter. 
| 


WHEREFORE, the Benton Television Motion to Strike should 

| 

be denied. ' 
- | 


ful é | 


Med | lle. 


1737 DeSales Street : oom Stambler 
Washington, D. C. 20036 Attorney for 

Television Station WPSD-TV 
June 12, 1967 


CERTIFICATE OF SERVICE 
I, Claire Shutko, a secretary in the offices of 


Stamler, do hereby certify this 12th day of June, 1967, 


mailed a copy of the foregoing document, postage prepaid, 


following: 


John D. Matthews, Esq. 

Dow, Lohnes & Albertson 

600 Munsey Building 

Washington, D. C. 20004 
Attorneys for Benton Television Company 
and for Station WLAC-TV 


Kirkland, Ellis, Hodson, Chaffetz & Masters 
World Center Building 
Washington, D. C. 20006 

Counsel for WSM-TV 


Miller & Schroecer 

Munsey Building 

Washington, D. C. 20004 
Counsel for WSIX-TV and 
Channel 29, Paducah, Kentucky 


McKenna & Wilkinson 

1735-DeSales Street, N. W. 

Washington, D. C.- 20036 
Counsel for WSIL-TV 


Television Station WDCN-TV 
c/o Robert C. Glazier 

EB. TV General Manager 

Box 6128 

Bashville, Tennessee 37212 


Kentucky State Board of Education 
Channel 21 

c/o Mr. O. Leonard Press 

State Office Building 

Prankfort, Kentucky 40601 


George 0. Sutton, Esq. 

1030 National Press Building 

Washington, D0. C. 20004 
Counsel for KFVS-TV 


Wilner & Bergson 

1343 H Strect, N. W- 

Washington, D. C. 20005 
Counsel for Wrvw (TV) 
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Before the | FCC 68-424 
FEDERAL COMMUNICATIONS COMMISSION 14233 
Washington, D. C. 20554 


In re Petitions by 


File No. CATV 100-28 


EGYPTIAN CABLEVISION and 

SOUTHERN VIDEO CORPORATION 

Marion, Murphysboro, Johnston City, 
West Frankfort, Carterville and 
Carbondale, Illinois 
| 
DOCKET NO. 18139 

File No. CATV 100-120 


MULTI-CHANNEL CABLE COMPANY 
Paducah, Kentucky 


BENTON TELEVISION COMPANY : 
File No. CATV 100-165 


Benton, Kentucky 


For Authority Pursuant to Section 
74.1107 of the Rules to Operate CATV 
Systems in the Cape Girardeau, Missouri, 
_ Paducah, Kentucky, Harrisburg, Illinois 
Television Market (ARB 80) 
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MEMORANDUM OPINION AND ORDER 
Adopted: April 17, 1968 Released: April 23, 1968 
| 
By the Commission: Commissioners Bartley and Johnson absent; Commissioners Cox 


and Lee concurring in part and dissenting in part and issui 
statements; Commissioners Loevinger concurring in the result 


1. The Commission has before it for consideration the above- 
captioned petitions which request waiver.of the hearing requirements of 
Section 74.1107 of the Rules to permit the importation of distant tele- 
vision signals into various communities in the Cape Giratdeau, Missouri- 
Paducah, Kentucky-Harrisburg, Illinois television market, currently 
ranked 80th on the basis of a total net weekly circulation of 237,000. 
Channel assignments in the market and their status are: 16 (NBC), 29 
(C2), Paducah; 12 (CBS), 23 (idle), and *39 (idle), Cape Girardeau; 

3 (ABC), Harrisburg; *8 (educ.), Carbondale, Illinois; and *22 (idle), 
Flat River, Missouri. 


2. The proposals and contentions in support and opposition 
are as follows: 
d Southern Video Corporation (100-28) 


Egyptian Cablevision an 
plan to operate CATV systems at Marion (11,274), Murphysboro (8,673), 


=c (2,643), 
nities are all 
mer will carry 
educational sta- 
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an 
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are 30 miles 
hat the pros- 
uis and are too 
chat the 
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= states; that antedating the Second Report 
money and effort has already been expended and that the 


signals ere neecec to make CATV workable here. 


sitions filed by three mara«et network stations, but 
t 
t 
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ctee, allege generally: that there are two poten- 
stetions in the market but that no showing has 
the proposecé systems on these channels; that 
economic need is a basis Zor waiver; 
evaileble off the air; that 
stations would upset allocations; and 
serket--a4 number of smali communities 
chet CATV would nave sudstantial imp 
almost as large in poptiation es 


+20) holds a franchise for 
4,575) waich is int predicted Grade A concours 
Paducah, and channel 12 (CBS), Cape Girardeau, end 
ze B contour of channel 3 (ABC), Harrisburg. Peti- 
three iocel network stations’ and requests per- 
the distant signals of the three Nashville network - 
stations, Louis commercial stations (3 networks and 1 
independent), the Svansville ABC affiliate, and the Bowling Green, 
Kentucky inéependent VEF station. Pertinent arguments in suppoct of 
Seion are: substantial amounts of time anc money have been 
market is artificial, largely rural (60%) and unavailable 
th only 13.5% of the market in the Grade A contours of all 
three market stations and no large population centers, Paducah is a 
small part of the market end station profits are heaithy and growsng 
at over 20Z a ¥ with bulk of revenues coming from networks; the 
system will ass public schools, will help UHF stations, will 
improve the 5s channel 12, Cape Girardeau, 87 miles away, and 
channel 3, 5 isburg, 53 miles away; and will provide additional 
Xentucky pro g for Kentuckians. 2 
—_— 
soe iso requests waiver of carriage and nonduplication 
ts on the basis that compliance would “impair the acceptance 
vices and create financial, administrative and technical prod- 
were not contemplated." This request will be denied as totally 
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The oppositions from the three market stations allege generally 
that: the petition is so vague and undocumented as to be unanswerable; 
_the franchise has been outstanding for more than 10 years without being 
built and has therefore been abandoned; Paducah is an important part of 
the market and has a UHF proposal pending for channel 29; the Second 
Report is also concerned with protection for VHF facilities in modest- 
Sized markets such as Paducah. Petitioner replies that its franchise 
is still valid on its face, no action has been instituted to cancel it, 
and that it has not been abandoned. 


: Benton Television Company (100-165) proposes to operate a 
CATV system at Benton, Kentucky (3,074). Benton is located approxi- 
mately 20 miles southeast of Paducah and is within the Grade Boor 
better contours of channel 3 (ABC), Harrisburg; channel 6 (NBC), 
Paducah; channel 12 (CBS), Cape Girardeau. The system will carry: 
the three market network signals, the distant signals of the four 
Nashville VHF stations (3 networks and 1 educational), and) the Evans- 
ville, Indiana VHF, ABC station. Benton alleges ia support of its 
proposal that the community is within the Grade A of only one of the 
market stations (channel 6, Paducah) and is 20 miles from Paducah, but 
over 40 miles from the channel 6 transmitter. The system Seeks to carry 
only the nearby stations, is not leapfrogging, and would bring in no VHF 
independent station. Benton is less than 25 miles from the Grade B of 
two of the distant stations (CBS and NBC, Nashville), less than 50 miles 
from the Grade B of the other two distant signals (ASC stations fz 
Nashville and Evansville), and all four signals are received ozf the air 
with a high rotor antenna. Benton states that it is reserving a channel 
for the proposed Kentucky educational station and in the interim will 
carry the Nashville educational station; that it will provide free ser+ 
vice to three city departments, the municipal hospital, and to all schools. 
It is argued finally: that the system would be too small to harm UHF sta- 
tions; that-the distant signals are needed for a viable system; that the 
Paducah station does not program for. Benton, and Kentucky |political candi- 
dates go to the Nashville stations for broadcast coverage jin Kentucky; 
that it has. no plans to carry distant St. Louis stations; and that car- 
riage of the proposed Paducah UHF station would improve that station's 
chances. 


Oppositions filed by the Paducah and Cape Girardeau stations: 
argue that. this market, unlike other top~100 markets, has jno central city 
but is made. up of a number of small communities like Benton and-that the 
‘cumulative impact of this system would be substantial; that Benton-has 
no ties to, and is significantly distant from the distant stations; that 
petitioner has failed to demonstrate a need for the distant signals or 
lack of impact upon local UHF development. The permittee/for channel 29, 
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enerally not available to CAIV-- 
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~dered for the Paducah proposal (100- ~ 
120) three central cities, the essential 
bese for new UZF operations, and proposes to import distant VHF in- 
Gependen= signals wnile a construction permit is outstanding for a 
UES station he CaTVic 2/ However, waiver seems appro- 
priate for the proposed systems in Benton (100-165), Marion, Murphys- 
boro, Johmston City, est Frankfort, Carterville and Carbondale (100- - 
28). All of these communities ere located at a distance from the 
central cities, and with the exception o£ Carbondale and Marion have 
populations o= ess chan 10,000. Additionally, there is a construc- 

i channel 29, Paducah, and the permittee 


argued that the Paducah franchise was 
Mid-West Video Corp., petitioner's prede- ° 
er from the Paducah Corporation Counsel .- 
n which it is stated that while no official + 
ceken, a “sudstantial significant legal ques tion” 
exists as to wnether the franchise has been terminated "as a matter 
of law." Petitioner argues thet the franchise is still valid, has 
not been abandoned, thet 2 previous city attorney advised it in 1965 
thet the Mid-West Video franchise could be acquired, that it could be 
extended Zor 20 years; that subsequently the franchise was acquired 
and the City was notified; that the franchise is assignable on its 
face; and that no action has been taken under the specific section 
of Kentucky law which establisnes specific procedures concerning 
abendonee property. The Comission has refused to involve itself 
in franchise disputes such as this (Meredith-Avco, Ine., FCC 67-1035, 
10 FCC id 126) except where the system itself has admitted lack of 
franchise (émerican Television Relay, Inc., FCC 67-499, 7 FCC 2d 1021). 
Since tt chise appears to be valid on its face and no subsequent 
“formal action has deen caked to terminate it, it would not appear 
eppropriate for the Commission to become involved. The matter will 
be left for whatever action is deemed necessary at the local level. 


| 
’ £€iled comments stating that it has no objection to the cary proposal 
for Benton. There are no UHF allocations for the Illinois section 
of the market. There is an idle UHF allocation in Cape Girardeau, 
but the community nearest to it with a CATV proposal is 35 miles 
away. “The remaining stations in the market ere all basic network 
affiliates and have made no showing which would indicate |that car- 
riage and nonduplication will not “... contribute very substantially 
to insuring /their/ viability." Second Report, 2 FCC 2d |725, 783. 
Finally, most of the signals to be imported place a predicted Grade 
B signal into part of the market and are receivable off the air. Cz. 
Fetzer Cablevision, Inc., et al, FCC 67-223, 6 FCC 2d 845; CATV of 
Rockford, Inc., et al, FCC 67-248, 7 FCC 2d 619. | 


; 5. We have also inquired into’ the cumulative effect of 

the action recommended here (assuming at the outside the| same action 
for all other communities similarly situated). Our analysis shows 
that the described dispositions would have no effect on adout 85% 

of the television homes, i.e., about 85% of all television homes in 
the market would remain unavailable to CaTV. 3/ The thepretical maxi- 
mum cumulative effect would thus be approximately 15% of; all tele- 
vision homes. Accordingly, it appears that the maxinun cumulative 
effect which conceivably could result from action 4s recommended is - 
not of real consequence. On the other hand the increased prograa 
diversity and improved television reception resuitiag from the CATV 
proposal would clearly be in the public interest. 


Accordingly, IT IS ORDERED, That the provisions of Section 
74.1107 of the Rules ARE WAIVED and the Marion, Merphystoro, Joknston 
City, West Frankfort, Carterville, Carbondale, and 3enton CATV systems 
ARE AUTHORIZED to carry the distant signals as proposed subject to the 
applicable provisions of Section 74.1103 of the Rules. | 

| 

“IT IS FURTHER ORDERED, That the request of Multi-Channel 

Cable Company for waiver of Section 74.1103 of the Rules Is DENIED. 


IT IS FURTHER ORDERED, That the request of Ma} ti-Channel 
Cable Company for waiver of the hearing provisions of Section 74.1107 
of the Rules IS DENIED; and pursuant to Sections 4(i), 303, and 307(b) 
of the Communications Act of 1934, as amended, and Section 74.1107 of 
the Rules, a HEARING IS ORDERED as to Said matters on the following - 


ee 
3/ Clinton Tv Cable Company, Inc., FCC 68-172, 11 FCC 2d 704 . 
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and proposed penetration 
ape Girardeau-Paducah- 


To determin 2 effects of current and proposed 
Catv ser the market upon existing, proposed 
and potential ssion broadcast stations in 
the market; 


detercine (a) the present policy and proposed 
uture plens of petitioners with respect to the 


mishing of any service other than the relay of 
signals of broadcast stations; and (b) the 


of such services upon broadcast stations 
the market; and, 
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&. To deternin of the above whether the 
proposal is cons with the public interest. 


mlti-Channel Cadle Company, Turner-Farrar Association, Paducah 


awe Perera 


ewspapers, inc-, and rsch Broadcasting Company ARE MADE PARTIES 
né to participate, must comply with the appli- 
of the Comaigsion's Rules. The 
burden of proot is upon pe A time and place for the hear- 
ing will be specified in another order. 


FEDERAL COMMUNICATIONS COMMISSION * 


Ben F. Waple 
Secretary 


attached Statements of Commissioners Cox and Lee. 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


The respective parties to this proceeding, by counsel, have stipulated 
and agreed, and it has so been approved by the Court, that the following 
issues are presented by these consolidated appeals: 

1. Whether the Commission erred in granting, without hearing and 
over petitioners’ objections, waivers of the evidentiary hearing requirement 
of Rule 74.1107 in order to authorize the establishment of the proposed new 
CATV services in this top-100 television market. 

2. Whether the procedures followed by the Commission in considering 
and granting requests for waiver of the evidentiary hearing requirement of 
Rule 74.1107 unlawfully deprived petitioners of a full and fair agency hearing 
on the issues raised by the factual record before the Commission in the 
matter. 

3. Whether the Commission erred by applying vacillating and inconsistent 
standards for considering requested waivers of Rule 74.1107 and in applying 
the standards in this case in an inconsistent, arbitrary, capricious or 
discriminatory manner. 

4. Whether the Commission erred in granting requests for waiver of 
Rule 74.1107 without an adequate record of probative facts to support such 


rulings. * sf ee nee Qt pore ty befors Her Gu 


ee 


*Neither respondents nor intervenors concede any factual or legal premise 
inherent in these questions. 


STATEMENT OF THE CASE 


| 
The Petitioners And The Nature Of The Appeals 


These three appeals, consolidated for purposes of briefing and 
| 


| 
argument, concern that aspect of the Federal Communications Commission's 


program for regulating the development of community aerenral television (CATV) 

service which relates to CATV development in the 100 largest television markets 

of the United States, known colloquially as the “top-100 market Rule." That 

Rule (Section 74.1107) requires an evidentiary hearing before the Commission 

will authorize any proposed CATV importation of distant television signals into 

a community within a top-100 market's Grade A area. (Appendix B, hereto). 
The three petitioners in these appeals are the Nemes of the three 


television stations operating in the Paducah (Kentucky) - Cape Girardeau 


(Missouri) - Harrisburg (Dlinois) television market, ranked as the country's 


1/ i 
80th largest.— Most particularly, these petitioners seek review of those 


2 | 
ser of the Commission's Memorandum Opinion & Order of April 23, 1968, 
ie — ———— 
1/ Paducah Newspapers, Inc. is the licensee of Station WPSD-TV, licensed at 
Paducah; Hirsch Broadcasting Co. is the licensee of Station KF VS-TV, licensed 


at Cape Girardeau; and Turner-Farrar Association is the licensee of Station 
WSIL-TV, licensed at Harrisburg. 


| 

2/ That Commission decision also involved the wholly separate request for 
waiver of Rule 74.1107 by Multi-Channel, Inc. respecting a CATV system in 
the market's central city of Paducah. The Commission therein denied that 
waiver (by a 5-0 vote) and designated that request for an evidentiary hearing 
before it. Petitioners here are not appealing from that aspect of the said 
decision respecting the Multi-Channel request for waiver for'a Paducah CATV. 
Together with the authorized Paducah UHF Station, they are participating as 
parties in the FCC proceeding opposing the requested Paducah CATV 
authorization. (R. 143-150). 


which, by a divided! vote, failed to invoke and rather waived the hearing 
requirement of Rule 74.1107 to authorize proposed CATV systems in Benton, 
Kentucky and in Marion, Murphysboro, Johnston City, West Frankfort, 
Carterville and Carbondale, all in Dlinois, to carry distant signals from 

St. Louis, Evansville and Nashville stations as proposed by and for these 
systems. These waiver actions therefore had the practical effect of sanctioning 
the immediate establishment, without any administrative limitation or further 
inquiry, of new CATV systems in seven communities in the heart of this market. 
The waiver actions'respecting the six cited Mlinois communities were taken by 

a 3 to 2 vote of the Commission, with Commissioners Cox and Lee dissenting. 
The waiver action respecting Benton was taken by a 4 to 1 vote of the Commission, 
with Commissioner Cox dissenting. Two Commissioners (Johnson and Bartley) 
did not participate in these actions. (R. 143-150). 

This Court upon the respective Motions of these three petitioners has -- 
by Order filed June 27, 1968 -- stayed the effectiveness of the Commission's 
April 23, 1968 decision pending the Court's final decision on the appeals. 
Previous thereto, the Commission had by Order of June 21, 1968 stayed its 


decision to permit this Court to rule upon the Motions for judicial stay pendente 


lite. Therefore, none of these newly authorized CATV systems has yet commenced 


any degree of regular operations. 


The Paducah-Cape Girardeau-Harrisburg market is uniquely composed 
of three central cities of modest size which are fairly widely separated and in 


each of which is located an operating TV station affiliated with one of the national 


=As 


television networks, to wit: Station WPSD-TV (NBC), at Paducah which has 

a population (1960 U. S. Census) of 34, 479; Station KFVS-TV (CBS) at 

Cape Girardeau, with a population of 24, 947; and Station WSIL-TV (ABC) at 

Harrisburg, with a population of 9,171. There is another market Station 

WDXR-TV which the Commission has authorized at Paducah, but it has not yet 

commenced operations on its UHF Channel 29. With the three etional network 

affiliations already operative in this market, WDXR-TV will necessarily be an 

independent, non-network station. (R. 91-2, 99). 
There is at present limited,pre-existing CATV development in this 


market's Grade A area. For example, there is only a single CATV system 


presently in operation in WPSD-TV's entire Grade A area -- il e., at Mayfield, 


Kentucky (population 10, 762) lying 25 miles from Paducah. However, this 
| 


system is itself the subject of a pending FCC hearing (Docket 17221) as to the 
| 
legality of its commencement of operations, that is, whether it was exempted 


| 
from Rule 74.1107 requirements as a "grandfathered" pre-existing system. 
But with this possible and qualified Mayfield exception, there has to date been no 


| 

establishment of CATV systems anywhere in the heart of the market represented 
| 

by WPSD-TV's Grade A area. (R. 103-4). 


On May 16, 1966, Egyptian Cablevision (Egyptian) and its subsidiary 
Southern Video Corp. (Southern) filed with the Commission their 9-page 
petition for waiver of Rule 74,1107 to import multiple distant signals from the 
metropolitan centers of St. Louis and Evansville (including a St. Louis 


independent, non-network signal) to the Illinois communities of Marion (population 


11,274), Murphysboro (8, 673), Johnston City (3,891), West Frankfort (9, 027), 


, 


Carterville (2,643) and Carbondale (14,670).— | All of these communities are 
within the Grade A! contour of all of the market's three operating stations with 
the sole exception of West Frankfort and WPSD-TV, but that community lies 
adjacent to and just outside of WPSD-TV's Grade A contour. Marion, Johnston 
City and West Frankfort all lie 21 to 33 miles from Harrisburg; Carbondale and 
Murphysboro lie some 25 miles from KFVS-TV's transmitter and 35 miles from 
either Harrisburg or Cape Girardeau; Carterville lies 29 miles from Harrisburg. 
Oppositions to that Egyptian-Southern petition were thereupon duly filed 

by petitioners herein as the market's three operating Stations. Thereafter, on 
August 11, 1966, Egyptian-Southern requested: 

“the Commission to suspend or stay any action in the 

instant proceedings until such time as they are ina 

position to file the pleadings, which they plan to file, 

responsive to the Oppositions filed herein by Turner- 

Farrar Association, Hirsch Broadcasting Company 

and Station WPSD-TV." (R. 45-6) 


The stay was sought as a “better procedure” than repeated requests for additional 


extensions to respond to the Oppositions and KFVS-TV's Motion to Strike. 


Nothing further was heard from Egyptian-Southern until March 21, 1968 


when by letter from their counsel to F.C.C. they amended their pending petition 
to also propose to import to their several systems the distant signal of the 
Paducah UHF Station WDXR-TV which had in the interim been authorized but 


SS 


3/ Carbondale is also the home of Southern Illinois University whose student 
enrollment of 24,'558 wouid traditionally not be included in the Census 
population count for that City. (World Almanac, 1968, at p. 141). 
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was not yet in operation. (R. 50-2 ). By later letter to the F. c C. dated 


March 25, 1968, and received by other parties on March 27, 1968, their 

| 

| 

counsel withdrew the formal proposal of March 21 as to carriage of WDXR-TV. 
| 


(R. 53-5). This letter further stated that: | 
"The Commission is also hereby advised that Petitioners 
were not able to develope (sic) the additional material 
they had anticipated at the time they filed their August 11, 
1966, Petition for Stay of Proceedings; and they are now 
satisfied to rest on the record as it stands. Accordingly, 
they now withdraw said Petition." (Id) 

| 


Only 20 days later, on April 17, 1968, the Commission announced its actions 
| 


| 4 
granting all of the several waivers requested by Egyptian-Southern.— 


On February 17, 1967, Benton Television Company petitioned the 
| 


Commission for waiver of the Rule 74. 1107 hearing requirement to import 


six distant signals from the metropolitan centers of Nashville/and Evansville, 


together with some undefined St. Louis signals, to a new CATV system proposed 
for Benton, Kentucky (3,074). Oppositions to this waiver proposal were filed 
| 
by WPSD-TV and KFVS-TV in March, 1967. (R. 79-87, 88-103). 
Benton lies 20 miles from Paducah and well within WPSD-TV's Grade A 
coverage area. Benton also receives recognized Grade B service from the 


market's other operating Stations, KFVS-TV and WSIL-TV. It also lies within 


the most primary "City Grade" contour of the authorized Paducah UHF Station 


WDXR-TV. (R. 101-5). | 


Se ————————————————— 


4/ In WPSD-TV's Motion for Stay to this Court of June 2, 1968, the supporting 
Affidavit of its officer James Fred Paxton indicated that on being advised of the 
withdrawal of the Egyptian-Southemstay request, WPSD-TV immediately started 
steps to review the record looking towards, if necessary, bringing it up-to-date 
with current and comprehensive data, but the Commission's early final action 

cut short this effort. 
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The indicated Station Oppositions to these CATV waiver petitions 
attacked the accuracy, validity and adequacy of the data submitted in support 
thereof. Station KF VS-TV filed motions to strike or dismiss the petitions 
for procedural deficiencies, which are discussed in greater detail hereinafter. 
The Oppositions urged that the CATV petitioners had failed to sustain the heavy 
burden of demonstrating compliance with public interest requirements imposed 
by the F.C.C.'s Rules, policies and precedents. They further demonstrated 
that this market had unique, indigenous characteristics in being composed of 
three, modest-sized, central cities and lacking a giant metropolis as its 


supportive core; therefore its stations -- including the authorized and imminent 


5 
Paducah UHF Station in the case of the Benton catv” -- were particularly 


dependent upon the many small communities throughout the coverage area for 

the aggregate of audiences, advertisers and revenues required to sustain their 
continuing operations. They and their public service would thereby by adversely 
affected by any such wholesale CATV preemption of a major part of the market's 
population core which would raise a grave threat to the stability and basic health 
of the market's television service. Station WPSD-TV's Opposition further showed 
that Benton is part of the Paducah area of influence and trade, that there is a 

very close community of common interests between the two communities of 

civic, social and business natures, and that WPSD-TV is Benton's only local 


eee 


5/ The Paducah UHF had initially been authorized by the Commission on January 30, 
7967, during that period in which Egyptian-Southern had requested and received 

a hiatus on further filings concerning their CATV proposals for the six Illinois 
communities. This UHF did not assert any position to FCC respecting the 
Egyptian-Southern proposals, although indicating no objection to the Benton 

proposal provided it received carriage and non-duplication protection on that 
system. (R. 104-6). 
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station in the most meaningful "community identification” sense of that term. 


All of these factors, the Stations asserted, provided particular and compelling 
| 

reasons for the Commission to here invoke and not to waive the evidentiary 

hearing requirement of Rule 74.1107 for a full inquiry into these several 


questions. | 
| 


ARGUMENT 


A. The Commission's Waiver of the Section 74.1107 Presumptive 
Hearing Requirement for Top-100 Markets Was An Arbitrary 
And Capricious Action That Contravened The Basic Principles 
Of Its CATV Regulatory Program And Was Otherwise Violative 


Of Statutory Requirements, Both Substantive And Procedural 


In adopting the Second Report & Order the Commission concluded that 
| 

CATV operations in the major television markets posed serious problems for 
i 


the development of a full national television service. Specifically, it expressed 


concern that CATV extension of television signals beyond the area which they 
| 


were intended to serve into these top-100 markets would have an adverse economic 
| 
| 


impact upon the development or maintenance of service by local stations, 
particularly in the UHF. Because of the importance of these questions, the 
Commission established both a policy and a procedure, which it characterized 


as "fair and best suited to promote the public interest, " of holding evidentiary 
hearings to determine whether proposed CATV importation of distant signals into 
any top-100 market would be consistent with the public interest, and most particu- 


| €/ 
larly the establishment and maintenance of UHF television service. — (6 RR 2d 
1717, 1772-87 (1966)). It so stated as follows: 
| 


a See 


6/ The Commission's standard to define the core area of these top-100 markets 
requiring protection was the calculated Grade A contour of any market station. The 
Rule 74. 1107 prohibition applied to any CATV proposal to import any distant (i.e., 
beyond Grade B) signals into any top-100 market as so defined. 


"We shall accordingly follow a procedure whereby the 
signal of a television broadcast station shall not be 
extended beyond its Grade B into the top 100 major 
markets (as ranked by ARB on the basis of net weekly 
circulation of the largest station in the market) by a 

CATV system which has obtained a franchise for operation 
in such a market, except upon a showing made in an 
evidentiary hearing that such operation would be con- 
sistent with the public interest, and particularly the 
establishment and healthy maintenance of UHF television 
broadcast service. In this way, the Commission will be 
able to explore in depth the details of the proposed CATV 
operation, the marketing studies which have been made 
relating to it (by either the CATV or broadcast groups in 
the area), the present and potential picture as to television 
broadcasting in the market, the position and showings of the 
interested CATV and broadcast parties, the possible plans 
or potential of the proposed CATV operation for pay tele- 


vision, and other important facets After such exploration, 


the Commission will be ina position to make an informed 
judgment directed to the facts of a particular case." (6 
RR 2d at 1785 (1966)).2/ 
Since its adoption of the Second Report & Order and accompanying Rule 
74.1107, the Commission has ordered evidentiary hearings on CATV proposals 
to import distant signals into major markets in numerous instances. However, 


at the time of the Commission's decisions herein complained of, not one of these 


evidentiary proceedings had reached a final Commission decision. 


The Second Report & Order also established procedures governing 


petitions for waiver of the Commission's newly adopted CATV rules. Rule 
74,1109 provides that waiver requests "shall state fully and precisely all pertinent 
facts and considerations relied upon to demonstrate the need for the relief 
requested and to support a determination that a grant of such relief would serve 


OR Midi ei 


7/ The Commission's assertion of jurisdiction over all CATV and its com- 

prehensive plan of regulation, as embodied in the Second Report & Order, have 

been affirmed by the Supreme Court. United States v. Southwestern Cable Co., 
U.S. , 13 RR 2d 2045 (1968). 
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the public interest."' Factual allegations were to be supported by affidavits of 
one or more persons with actual knowledge of the facts. | 
| 


In the first case to reach this Court involving a Section 74. 1109 waiver 
of the top-100 market hearing requirement, Channel 9 Syracuse , Inc. v. F.C.C., 
___ U.S. App. IDC, os 385 F. 2d 969 (1967), the Commission's exercise 
of discretion granting a waiver was affirmed, but this Court ee clear its 
serious reservations about the adequacy of waiver procedures, and the 


Commission was cautioned that future waivers should be based) upon more com- 
| 


prehensive public interest showings. Specifically, this Court stated: 


| 

"We do suggest, however, that in the emerging field of 
CATV, with respect to petitions for waiver of evidentiary 
hearings, the Commission should require greater factual 
specificity in the petitions for waiver andin the proof, and 
its decisionsshould more clearly articulate the public 
interest consideration on which it determines to waive." 

U. S. App. D.C. at 3 385 F. 2d at 975. 
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| 
In recognition of such judicial direction, the Commission thereafter 


reaffirmed with greater emphasis the definitive pleading standards to be applied 
| 


to Rule 74.1109 waiver requests. In Central New York Cable ITV, Inc., 11 RR 2d 
1065 (1967), it placed parties on the clearest notice as to what kind of showing 


was required in support thereof, stating: 


“wre therefore take this occasion to stress the requirement 
of Section 74. 1109 of the Rules, which provides that 
petitions under that section 'shall state fully and precisely 
all pertinent facts and considerations relied upon to demon- 
strate the need for the relief requested and to support a 
determination that such relief would serve the public 
interest’ (§74. 1109(c)(1)). In the case of relief requesting 
waiver of §74. 1107, this means that full and precise facts 
must be presented demonstrating why it is believed that 
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such waiver action would be consistent with 'the 
establishment and healthy maintenance of television 
broadcast service in the area’ (74. 1107(a)).. Obviously 

a person asking the Commission not to apply a rule 

which it has adopted is expected to provide a full and 
detailed justification for the exception. The waiver 
petition must therefore develop the available facts con- 
cerning the cumulative effect of operation of this system, 
together with all other systems (in operation or proposed) sim- 
larly situated in the pertinent predicted Grade A area 
(e.g., at similar or greater distances from the main 
community), on existing stations and on the prospects for 
activation of channels not yet on the air (in terms of such 
factors as probable audience, revenue, income and pro- 
gram service, includjng likelihood of network affiliation). " 
11 RR 2d at 1068-69.— 


In the decision complained of herein, the Commission transgressed both 
this Court's admonition as well as its own stated requirements. It rather 
granted CATV waivers and authorizations on a factual record and a resultant 
decision which fell far short of meeting these articulated standards, both pro- 
cedural and substantive. It did not mention them in theory and it ignored them 
in practice almost as if they were non-existent. This alone provides a com- 
pelling basis for reversal. 

These Commission waiver actions are further unlawful in being directly 
contrary to its own substantive policy conclusions in this CATV field. Thus, 


the Commission here has completely disregarded that indicated conclusion of 


the Second Report & Order that: 


"we must thoroughly examine the question of CATV entry 
into the major markets, and authorize such entry only 


i ee 


8/ The Commission explained by public notice that by this decision it was 
Telarifying pleading standards for waiver petitions." Public Notice Rep. No. 
112, December 22, 1967. 
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upon a hearing record giving reasonable assurance that 
the consequences of such entry will not thwart the achieve- 
ment of the Congressional goals..." (Par. 126). | 
By acting upon this defective, inadequate and otherwise inappropriate 
record, the Commission has denied itself the opportunity to "be in a position 
to make an informed judgment directed to the facts of a particular case, ' 
which it has heretofore properly emphasized as its prime regulatory objective 
in these matters of CATV development in the top-100 mariersy (Id, Par. 141). 
In light of the indigenous factors of local television service found in this Paducah- 
Cape Girardeau-Harrisburg market, there can be no reasonable conclusion other 
than that the Commission has here violated its own regulatory standard. 
This market involves precisely the classic kind of situation calling for 


the Commission's application of its top-100 market Rule to require an 


evidentiary hearing before permitting the establishment of so many new CATV 
systems bringing distant metropolitan signals into so many important communities 


in the heart of a market and so close to the market's central cities. In no other 
top-100 ruling since it promulgated Rule 74.1107 has the Commission sanctioned 
such a new CATV flooding of a top-100 market previously without CATV develop- 
| 
ment. Particularly so, where this market's stations are shown to have such a 
| 
heavy dependence on those communities for their continued effective operations, 
| 
if not their very viability. And, especially where there is a new, non-network 
UHF facility about to come on the air in a central city of the market. These 


| 
actions amount to nothing less than a complete negation of that) Rule and principle 
| 


in this market -- and without any articulated justification therefor. 
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B. The Commission's Decision Fails To Articulate Adequate 

Public Interest Considerations To Justify The Extraordinary 

Relief Of Waiver Of The Rule 74. 1107 Evidentiary Hearing 

Requirement, 

The Commission's Memorandum Opinion and Order of April 23, 1968 
herein grossly fails to articulate considerations adequate to support the 
exceptional relief of waiver of the presumptive hearing requirement of Rule 
74.1107. This decisional deficiency is particularly grevious insofar as the 
Commission here sanctions the wholesale CATV invasion of seven of the most 
important communities in the very heart of this market's coverage area which 


does not currently have any significant level of CATV activity. Yet, in almost 


every instance of material significance to the decision, the Commission has 


here relied upon vague and conclusionary statements which are unsupported in 


the record, often contrary to it, sometimes inherently contradictory and 
invariably not sufficiently explained or documented. Petitioners here note and 
will treat at length the most significant eight such instances which comprise 
in essence the entire decision. 
1. First, the Commission observes at paragraph 3 that: 

"The Cape Girardeau-Paducah- Harrisburg market con- 

tains an unusually large rural population -- generally 

not available to CATV. . ." (R. 147). 
The decision is void of any articulation of how the Commission defines a rural 
population, or what the standard of reference is for characterizing the Cape 
Girardeau-Paducah-Harrisburg market as having an unusually large rural 
population." The decision also totally lacks any and all data of such rural 


character, and as ‘to what population will be so defined. Nor is there any 


competent proof on the record before it to sustain the Commission's bare conclusion 
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| 
2. The Commission further concludes on the basis of its conclusion as 


to rural population that: | 


"CATV could in this situation provide a useful supplemental 
service and at the same time keep intact a large economic 
base for existing and potential television SEO stations 
in the market." (Id., Par. 3). 


Not only does the decision lack any meaningful explanation of what the 
| 


Commission intended by its reference to rural populations, but! it is similarly 


impossible to know what the Commission conceived to be the area "generally 
not available to CATV" which provides an adequate basis for local stations, 
existing and potential. The Commission has failed to offer a explanation, 
much less an adequate justification, for this conclusion, particularly so given 
the nature of the market. 
The Commission further implies in Paragraph 4 that it ls "the three 


central cities" of the market which will provide "the essential base for new 


UHF operations." The Commission similarly fails to explain the basis for this 
P | 


conclusion, but the limited facts of record upon which it relies; about the nature 
of the market would appear to be at variance with that conclusion. The record 
below does make clear that this is an unusual market without a giant metropolis 
as its supportive core but rather based upon three cities of license which are 
all in different states and in no instance contiguous, and which are all relatively 
small for communities defining a top-100 market; Paducah, the largest, has 
a population of less than 35, 000 and Harrisburg, the smallest, has a population 
of less than 10,000. The Commission fails totally to explain the basis for its 
bare assumption that UHF television service in this market can be supported if 


| 
the entire market except for these central cities are unprotected from an 


inundation of distant signals. Nor can any such assumption for this unique 
market be derived from, nor supported by, any policies or rulings in other 
situations around the country. 

3. The Commission states in Paragraph 4 that the seven CATV 
communities here authorized are all "located at a distance from the central 
cities and with [two exceptions]... have populations of less than 10, 000."" The 
decision does not explain what is intended by the characterization "at a distance, My 
and the only mileages referred to are in Egyptian-Southern's generalized 
contention as to distances of "20-35 miles” (Paragraph 2). Nor does the 
Commission indicate what particular significance attaches to this generalized 
observation in the context of a unique market such as Paducah-Cape Girardeau- 
Harrisburg. Such a meaningless generality of "at a distance” has little, if any, 
relationship to the particular facts and issues involved herein. This empty 
FCC conclusion could justify any grant or any denial of waiver for any community 
in the United States; It should alone be precluded by the facts that most of these 
communities are important parts of the market's aggregate of television audience; 
and that the Commission has in a number of other decisions refused to grant 
waivers for CATV systems in communities held to be integral parts of their 
market which lay further away from their central cities than the communities 
involved herein. See the decisions cited hereinbelow on pages 27-8. 


The Commission also relies upon a cut-off point of 10, 000 population, 


presumably implying that communities of less than 10,000 are not an important 


element of the market's economic base. Yet such a result, otherwise unexplained, 


is at sharp variance with the earlier assumption that rural areas, supposedly 


| 
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| 


impervious to CATV, are a key element of the base for local stations. This 
Commission conclusion further betrays its gross failure to consider or to 
| 


come to grips with the essential characteristics of this market which are spread 
upon this record and which should have been the very essence of its decision. 

The facts of this record demonstrate that community populations of 
less than 10,000 are the clear rule rather than the exception in this market, and 
that its local stations are unusually dependent upon support from communities 
of such modest size. Exclusive of central cities Paducah and Cape Girardeau, 
the market has only three cities of as much as 10, 000 sepenien (all less than 
14, 000) and two of these (Carbondale and Marion) would immediately be open 
to CATV development if this Commission decision stands. Further demonstrating 
the far reaching impact of this FCC decision is that such Scaore would ope to 
CATV for the first time 2 of the 4 largest non-central cities in the Grade A Se 
and 6 of the total of only 15 cities that have any sizeable Sepsis (i.e., 
over 2,500) whatever. The population of the market's largest dity, Paducah 
(34, 479), is far exceeded by the combined population of the six Minois CATV 
cities here authorized, which total in excess of 50, 000 people. | 


4. The Commission states (Paragraph 4) that "there are no UHF 


allocations for the Illinois section of the marke." The purpose apparently is 


to suggest that the absence of allocations is indicative of there being no need to 
| 

protect the development of possible new UHF stations. In the first place, this 
| 

overlooks the existing Cape Girardeau allocation which will likely serve this 


area from a transmitter site located at some distance from that central city -- 
as the market's existing stations uniformly do -- rather than being located at that 
| 


8a/ Another of those 4 largest cities already has an operating CATV system 
(i.e., Mayfield, Kentucky). Seep. 3 hereinabove. 


city 35 miles away. ‘This FCC approach also ignores the fact that in this 
market, because of the relatively small populations of the central cities, 

any UHF station must look beyond its license identification with one of the 
central cities for necessary economic support. Since it will necessarily be 

a new and independent (non-network) operation, the authorized UHF Station 

at Paducah is a specially intended beneficiary of the Commission's top-100 
market policy of limiting future CATV development to assure against destructive 
CATV impact on future television development. Yet the Commission's decision 
herein is totally silent as to this essential public interest element other than 
noting that this new Paducah UHF station did not object to the Benton CATV 
proposal. (See page 5 below). 

Further, the Court should recognize that the alleged absence of allocations 
in the Dlinois portion of the market is purely a function of the arbitrary standard 
utilized in forming the Commission's current so-called "non-saturation"’ UHF 
Table of allocations. In so issuing that Table the Commission has stated that it 
contemplates that in many areas without allocations, channels can and will be 
added in response to a demand for service. In these circumstances, the 
Commission's reliance upon a non-saturation Table of allocations, which 


arbitrarily excluded communities of less than 25, 000 population, is here misplaced. 


UHF Channel Assignments, 5 RR 2d 1587, 1592 (1965); UHF Channel Assignments, 
6 RR 2d 1643 (1966). It is also significant that in other top-100 cases the 


Commission has inconsistently relied upon equivalent or even lesser UHF activity 
than found here in this market while holding that the possible establishment of 


future UHF stations on available channels required a Rule 74.1107 hearing and 
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precluded its waiver. See the cases referred to in Section C hereinbelow: these 


include the Syracuse market in which there was not even an authorized UHF 
station and the Chattanooga and Quad Cities markets which involved an authorized 
but not yet operative UHF station in the central city, just as found here in 

| 
Paducah; in the Shreveport market, the authorized UHF was in Longview, Teas 
located 54 miles from the central city of Shreveport (Id). The Commission 
gives no reason for following any different and discriminatorily more permissive 


position herein. 


5. The Commission makes a grossly ambiguous finding in Par. 5 (R. 148) 


that most of the distant signals to be imported,presently reach the market and 
9/ | 
are receivable off-the-air in the market.— In the first place, to the extent that 
such finding concerns possible off-the-air viewing in other parts of this vast 
| 


market which are at sizeable distances from the several particular communities 


here in question, it is totally irrelevant and meaningless to any rational waiver 
decision concerning those communities. Certainly there is no probative record 
| 


basis for the Commission's suggesting that such distant signals are viewable in 
or anywhere near these communities. Furthermore, since these distant signals 


are not normally available for any regular viewing using the Commission's 
established service standards, it is clear that the Commission did not reach its 


conclusion on the basis of such standards, but rather used some other basis 
| 
Ce 
9/ The Commission recognizes the Grade B contour, defined as the service area 
in which a good picture is available 90 percent of the time at 50 percent of the 
locations, as indicating the normal anticipated service area of,a television station. 
Because of the probability nature of the definition, it is conceivable that some 
homes beyond that contour may, from time to time, view a station. However, 

in view of the rules it would be totally inappropriate to find and rely upon any 
such viewing absent compelling proof of a technically competent nature. 


- 18 - 


which is neither sanctioned nor disclosed,nor ascertainable. Such a 
Commission procedure is grossly defective on several grounds. If for 

no other reason than that the Commission has made it crystal-clear ina 
multiplicity of decisions that its policy is to reject and not to credit allegations 


as to off-the-air service which are not documented by supportive showings of 


technical data. (See inter alia Southside Cable Co., 7 FCC 2d 1003, 9 RR 2d 


1336 (1967); Douglas Antenna Cable TV, 7 FCC 2d 184, 11 RR 2d 55 (1967); 
Signal Service, 8 FCC 2d 317, 11 RR 2d 125 (1967)). See also Section D, below. 

6. A major defect in the Commission's actions stemmed from its "analysis" 
of their “maximum cumulative effect," which was made by its "assuming at the 
outside the same action for all other communities similarly situated" on which 
basis it concluded that the "approximately 15%" such impact here shown was 
"not of real consequence” and afforded no basis for denying the requested waivers. 
(Paragraph 5). In so ruling the Commission unlawfully acted upon data which was 
not part of the factual record made before it by the petitioning CATV systems, 
was not part of its decision nor in any other way disclosed by it, was not known 
to any of the parties hereto and was seemingly also unknown to the Commissioners 
themselves. Accordingly, even assuming arguendo the general validity of an 
analytic tool such as “maximum cumulative effect,’ the particular method by 
which it was applied by the Commission herein was arbitrary, capricious, 


10/ 
unreasonable, and an otherwise invalid exercise of regulatory authority. 
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10/ In other substantive terms, petitioners submit that even if the Commission's 
tonclusion is deemed to be factually correct, that a resulting CATV impact upon 
15% of the local stations’ entire Grade A area (not to speak of the other and greater 
impact in the Grade B area), represents a significantly adverse result that calls 
for evidentiary review in a hearing before the Commission considers granting such 
multiple CATV authorizations. See Commissioner Cox's instant Dissenting State- 
ment that the seven waived communities "quite close to the heart of the market... 
represent a significant percentage of the circulations of the market stations. " 
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The Commission's decision on this aspect is unduly skelatal and 
conclusionary. It asserts conclusions without providing one sete fact as 
to the nature, substance or particulars of the data from this sie market 
that supports such conclusions. The decision, the parties to it, | the Court 
and -- it further and finally appears -- even the Commission itself, are 
completely in the dark as to such particulars, which are of special significance 
to this unique market of three central cities with stations npvinig far-from- 
identical coverage areas, No single particular is given in or appended to the 
decision as to how its 85%-15% figure was derived; which communities were 


included or excluded to obtain it; and delineating whatever specific standards 


the Commission used in its analysis. Such a Commission procedure has obvious 


defects in unlawfully seeking to avoid any review of its methodology to insure 
| 
its being reasonable and rational (as against the arbitrary and capricious). 


Moreover, it fallaciously presumes a doctrine of "administrative infallability" 


in not even providing the most basic opportunity for interested parties (and the 


| 
Court) to check the Commission's simple arithmetic and other tabular processes. 


The Commission's decision is thereby violative of its own regulatory standards 
| 


and, more importantly, the pertinent statutory requirements for spelling out the 

| 
Poa 
grounds of its decision based upon factual data of record before it. 


Nor does the Commission's prior ruling in Clinton TV Cable Company 


cited in its instant decision (Paragraph 5, footnote 3) provide any of the necessary 
ee anne 


11/ Channel 9 Syracuse, Inc., U. S. App. D.C. __, 385 F. 2d 969, 11 RR 
3a 2025 (D. C. Cir., 1967); West Michigan Telecasters, Inc., ___ U. S. App. 
DsCaaans F.2d,  RR2d__ (D. C. Cir., 1968); Presque Isle TV 
Co., inc. v. F.C.C., 387 F. 2d 502 (I Cir., 1967); KGMO Radio-Television, Inc. 
v. F.C.C., 119 U. S. App. D.C. 1, 336 F, 2d 720, 2 RR 2d 2057 (D. C. Cir., 
1964); Central New York Cable TV, Inc., 11 FCC 2d 150, 11 RR 2d 1065 (1967). 


particularization either as to methodology or data. (12 RR 2d 429 (1968). In 
Clinton the Commission offered the same bare conclusion as to the cumulative 
effect found in that market,and then added only the following conclusory 
explanation of it: 

"5/ Population source is the current Sales Management 

Magazine and television signal contours are derived from 

the relevant license files. The exclusion percentage 

assumes the unavailability of rural populations to CATV 

in the current state of the art, contemplates a maximum 

penetration of 50% over the near term, and includes all 

television homes in that area surrounding the central cities 

no greater than the distance from such cities of the closest 

system for which waiver is granted." (Id, at p. 423). 

This limited Clinton insight into the Commission's methodology falls 
far short of the minimum required for any effective or fair analysis. The 
following unknowns, all of which are of substantial significance in this unique 
market, are left untreated by the Clinton formula: 

1. It fails to specify the type or source of the data used to determine 
the basic factor of this market's television homes, notwithstanding that there 
are varying industry data of varying validity for this purpose which could mean 

12/ 
a major difference in the ultimate totals. 
2. It fails to indicate whether it is charging all of the market's 


stations with the TV homes of the largest-coverage station in the market,. or 


is following the better approach of using each station's particular homes 


covered, which will be from 15% to 40% lower than the largest station's.22/ 


i 


12/ See the James Fred Paxton Affidavit in WPSD-TV's Motion For Stay Pendente 
Lite herein of June 3, 1968 covering such various industry data (pp. 16-7). 


-21- 


3. It fails to indicate whether the Grade A contour being used is that 
of all market stations or their common Grade A area, and whether the contour 
is to be drawn from the market's central cities or from the stations’ 
transmitters. : 

4. It excludes "rural populations" without indicating what definition 


or standard was used to determine them, and how this relates ac any future 
CATV development. No such exclusion would be proper for Coimemniies of 
from 2,000 to 5, 000 population which (although Setanereratby imprecise 
"big-city" standards) are of particular significance in the instant market, and 
which can and do support CATV sere | 

That the pertinent standards for such an impact study are unknown to 
the parties, and so obviously subject to varying and inconsistent interpretations, 
is further shown by the conflicting data of record. Whereas the Commission's 
decision found such an impact of “approximately 15%, " petitioner WPSD-TV 
in its stay Motion to this Court delineated an impact ote from 21.7% up to 
as high as 46.1%, while the intervenor CATV systems in their Opposition to 
Stay undertook to show this Court that the impact would be as low as 2.9% to 
3.7% (p. 9). Suchconflict will inevitably arise from an administrative procedure 


that fails to articulate, and keeps hidden from review and scrutiny, even the 


basic standards by which it purports to pass upon important issues. 
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13/ In assuming that non-built up rural areas are unavail able to CATV, the 
Commission further ignores the fact that CATV's developing technology and 
expanding economics may reasonably be expected to find a method whereby non- 
metropolitan, if not entirely rural, populations may be given access to CATV 
service on some practicable basis. In fact, the Commission has itself recently 
provided striking confirmation of this anticipated CATV evolution by authorizing 
Teleprompter Corporation to conduct experiments in two rural areas (as well as 
in New York City) looking toward the development of a technical system for 
bringing multi-band CATV service in part by radio and without wiring to rural 
av: : B p 0 9 ! 
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There are other basic defects of commission in the limited 
specification of this formula which the F.C.C. does provide. Thus, without 
reason or justification it limits its impact analysis to the market's Grade A 
area. (At least Clinton so indicates, although the instant decision does not. ) 
Such exclusion from any consideration of the many other Grade B area CATV 
systems -- present, projected and potential -- is unreasonable, arbitrary 
and capricious. Grade B CATV systems indisputably also involve a sub- 
stantial practical impact upon local market stations along the same lines 
(e. g., audience fragmentation, reduced revenues, etc.) as from the 


Grade A systems that may lie somewhat closer to the central cities. The 


14/ 
Grade B must therefore be included in any meaningful analysis. The 


Commission's overall CATV regulation is generally based upon the Grade B 
system and station coverage, and as such has been sustained by the Courts. 
See Southwestern Cable Co. et al, supra. 

The Commission's inquiry into "maximum cumulative effect" also 
contravenes the basic procedural tenets of its CATV regulatory program. 
By making its own impact study in this (and other) top-100 market cases 
where the CATV waiver proponents have totally failed to provide any such data, 
the Commission has abandoned its prime requirement that CATVs bear a heavy 


ead 


14/ See Commissioner Cox's Dissenting Statement on this same issue in 
Vicksburg Video (Appendix A hereto). The Commissioner there also 
emphasized yet another defect in the Commission's analysis; namely, its 
bare and generalized assumption that only a maximum of 50% of the television 
homes in any community will subscribe to the CATV service. (Id). 
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| 
burden of proof on such top-100 waivers. In so shifting the burden of proof 


(and assuming it itself), the Commission is now discriminating against local 

| 
TV service in the top-100 markets that lie at the core of its CATV regulation. 
See Channel 9 Syracuse, Inc., supra; Central New York Cable TV, Inc., 
supra; and Commissioner Cox's Vicksburg Video dissent, Appendix A hereto. 


These defects, already patent on this decision's face and sufficient to 


| 
require Court reversal thereof, have recently received striking and over- 
whelming confirmation. In recently dissenting to the Commission's waiver 
ruling in Vicksburg Video, Inc., Commissioner Cox attacked the entire 


decisional approach of "maximum cumulative effect" as there Similarly used and 
relied upon by the Commission, (13 RR 2d 929 (1968)). The Commissioner's 

| 
comments on this question are so revealing as to merit lengthy citation here 

| 


(and reference in full in Appendix A hereto): | 
| 

"J would have no objection to the majority's use of studies of 
this general nature -- even though the work should be done by 
the parties seeking relief, rather than by this understaffed 
agency -- (1) if the details of the studies were set forth so that 
the parties affected could evaluate them; (2) if the studies were 
soundly conceived and executed and were revised to! take account 
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Thus the majority are very selective in thar research efforts 
in CATV cases -- So much so that I think they are guilty of 
arbitrary discrimination. * (Dashed line emphasis added; at p. 935). 
This Commissioner Statement confirms beyond cavil both the validity and 
force of petitioners’ objections to this entire Commission process relating to 
maximum cumulative effect. Indeed, Commissioner Cox's questions about the 
specifics of the data raise the further and interesting point as to whether the 
Commission itself is privy to these impact studies, either as to basic standards 
or particular details, other than in the bare conclusory form included in its 
decision. If this is in fact the case, it would represent an excessive and un- 
warranted delegation of Commission decisional responsibilities to its staff that 
would provide another basis upon which its conclusions on this point must fall. 
See Section 5(d)(1) of the Communications Act; Colorado-Wyoming Gas Co. Vv. 
Federal Power Commission, 324 U. S. 626, 631-4 (1945); Cf. Morgan v. United 
States, 298 U.S. 468, 479 (1936). 
But even assuming arguendo adequate Commission knowledge of method 
and details, its entire procedure relating to maximum cumulative effect, 
is nonetheless defective and unreasonable. In following "gecret” standards and 
an unspecified methodology, and applying them to unknown facts, all of which 
are unarticulated in its ruling except ina bare conclusion which is not 
susceptible to audit or critical analysis, the Commission has deprived petitioners 
of their basic procedural rights to a proper agency decision which is effectively 
subject to appropriate judicial review. 
7. Another area of deficiency in the Commission's decision is its 
reliance (Paragraph 4) upon the fact that the market's operating stations, which 


are all basic network affiliates, "have made no showing which would indicate 


that carriage and non-duplication will not ‘contribute very substantially to insuring 
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[their] viability...'' Here the Commission contravenes and distorts the 

basic principles of its regulatory program for the top- 100 markets by ignoring 
the essential fact that carriage and non-duplication have not heretofore been 
held to be critical in top-100 waiver cases, nor used as a justification for 


waiver. Rather, in such cases the Commission has uniformly |placed the 


burden of proof of demonstrating conformance with public interest require- 


ments upon the CATV systems seeking the waivers, and not upon the market's 
TV stations to disprove. (See the cases cited on pp. 27-8, below). Therefore, 
the Commission here erroneously and capriciously treats the instant situation 
s if it involved a market ranking below the top-100 in which entirely different 
policies and procedures are applied to place some burden of the nature here 
suggested by the Commission upon TV stations seeking relief greater than that 
provided by the Rules. (See Central New York Cable TV, inc , supra). But, 
as further emphasized in those many FCC decisions denying 2 jee waiver, 
the burden is there on the CATV party seeking a waiver of the Rules, and not 
upon a station seeking only that the Rules be applied as stated 
8. The Commission further erred in relying upon the fact that the 
Paducah UHF permittee WDXR-TV did not oppose the Benton waiver request. (Par. 


Whatever a particular UHF permittee feels or chooses to ais about these 


pending CATV issues should not be a significant factor, and ¢ertainly not 
| 
conclusive, in the basic public interest determination the Commission must 
make. As shown above, this market situation -- with its Paducah UHF permittee 
| 
and its available Cape Girardeau UHF frequency -- is in every respect a classic 


| 
one requiring the Commission's application of its top-100 market Rule to 


require an evidentiary hearing on multiple waiver requests so as to effectively 
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protect the market's opportunity for future UHF development. Moreover, 
notwithstanding its evident concern as to CATV impact, the Commission has 
totally failed to consider or make any findings of fact as to the impact from 
the Benton CATV, particularly upon the nascent UHF Station in Paducah only 
20 miles away which will place a City Grade signal over Benton. 

Accordingly, the Commission should have imposed the hearing require- 
ment irrespective of the position which a UHF permittee may choose to assert 
for its own private ‘reasons. That assertion may be unrelated to the public 
interest or even inimical to it, such as lack of proper awareness of the 
problem, inadequate financial resources, an involvement in CATV activities, 
or just being plain wrong in its evaluation of CATV impact. The Commission's 
concern must be guaged to the overall public interest and not merely limited 
to the position asserted by a single party to a controversy. 

That the Commission recognizes and elsewhere applies just such an 


overall public interest standard is demonstrated by its recent decision in Aiken 


Cablevision, Inc. It there reaffirmed and adopted de novo a Review Board 


decision rejecting a joint request by the City's CATV system and its UHF 
Station that the Commission terminate a top-100 market hearing because of 

an agreement they had reached for an accommodation of interests. The 
Commission held that such a private agreement could not resolve the top-100 
policy issues as to CATV impact upon UHF development which it had set for 
hearing and still had to determine. (13 RR 2d 1124 (1968)). Equally valid and 
compelling public interest considerations preclude the non-opposition of a local 


UHF station being a major dispositive ground for Commission waivers to 
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permit extensive CATV development in this market without the prior 
| 


evidentiary hearing called for by Rule 74. 1107. 


In sum, the Commission's Order falls far short of the standard 


imposed by this Court that it require petitions for waiver to have “greater 
i 


factual specificity" and that its decisions should "clearly articulate the public 


| 
interest considerations" on which waiver is based. Channel 9|Syracuse, supra. 


Contrary to this Court's standard, the Commission's decision’ is replete with 


conclusionary statements not adequately explained or supported, and with incon- 


| 
sistencies, meaningless generalities, and outright misconceptions. Indeed, 


the decision's limitations require reversal for failure to demonstrate adequate 
substantive grounds to support the extraordinary waiver rdief granted, as well 
as alone on the basis that this Court has been disabled "to exercise in any 
meaningful way its function of review." West Michigan ae Inc. v. 
F.C.C., __—iUz« SS. INSoy WAR RG es 13 RR 2d 2039, 2042 (1968). 


C. The Commission's Rulings Are Grossly Inconsistent With 
Other Decisions' Denial Of Waivers In Comparable Situations 


In a long line of cases involving, if anything, less compelling circum- 
stances than those found herein, the Commission has denied requested waivers 
of the Rule 74.1107 requirement of an evidentiary hearing on \such CATV 
proposals. Thus, inter alia, it has denied such top-100 waivers sought for 


Longview, Texarkana, Marshall and Kilgore, Texas which lie from 36 to 65 


miles from Shreveport in that market (Lone Star Television s ervice, Inc., 
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FCC 2d >» 13 RR 2d 761 (1968)); for Euclid and Maple Heights, Ohio 
near Cleveland (Telerama, Inc., 3 FCC 2d 585, 7 RR 2d 275 (1966)); for 
Muskegon and North Muskegon in the Grand Rapids-Kalamazoo market 


(Fetzer Cablevision, 8 FCC 653, 9 RR 2d 610 (1967)); for Placerville in the 


Sacramento market (Valley Vision, Inc., 6 FCC 2d 879, 9 RR 2d 529 (1967)); 


for East Syracuse, Camillus, Solvay and Van Buren, close to the heart of the 
Syracuse market (Unicable, Inc., 6 FCC 2d 771, 9 RR 2d 533 (1967)); for 
Clinton, Iowa lying 25 miles from a central city in the Quad-Cities market 
(Clinton TV Cable, 11 FCC 2d 704, 12 RR 2d 429 (1968)); for Lorain, Ohio in 
the Cleveland market (Akron Telerama, Inc., 8 FCC 2d 1126, 11 RR 2d 334 
(1967)); and for Dalton, Georgia in the Chattanooga market (Stephen Vaughn & 
Associates, 8 FCC 2d 470, 9 RR 2d 263 (1967)). 

The Commission has gone so far as to order an evidentiary hearing for 
the small community of Galax, Virginia (population 5, 254) which was over 
50 miles and as much as 85 miles or more from any central city in the top-100 
market of Greensboro-Winston-Salem-High Point, which has a Net Weekly 
Circulation audience of 404,800 TV Homes (United Transmission, Inc., 7 FCC 
2a 619, 11 RR 2d 1 (1967)). The comparison with Galaxis particularly com- 
pelling, since that also involved a 3-central city market, albeit a much larger 
one (e.g., Winston-Salem and Greensboro each have over 115, 000 people), 
whose cities are much closer together and are effectively part of a unified 
metropolis with much lesser dependence on the smaller communities of the 
coverage area. Nor did Galax involve a nascent UHF coming on the air ina 


community 20 miles from a central city of the marke. 
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Accordingly, the instant FCC rulings are arbitrary and capricious. 
They further represent an unfair and unlawful discrimination speinst this 
market's local stations and a deprivation of their rights to fair and equal 
treatment by the Commission in the matter of CATV regulation. These 
indigenous facts wholly distinguish this case from those others! in which the 
Commission has, in what may arguendo be considered a proper exercise of its 
discretionary authority, granted top-100 waivers to CATV systems in small 
communities on the distant fringes of a market which have no dea significance 
to that market's operations and which involve slight, if any, impact on future 
television development, including on anticipated UHF service. | Where sub- 
stantial questions of such impact have been raised -- and, indeed, unless a clear 
showing negating the existence of such questions is made before the 
Commission -- its Rules, policies and precedents call for the evidentiary 


hearing which it unlawfully denied here. 


D. The Commission's Decisional Procedures Contravened) 
Standards As Well As Statutory Requirements That Call For It 
To Detail Findings Of Fact Upon Probative Data Of Record 
Adequate To Support Its Conclusions | 


| 
Contrary to the well-established principles laid down by this Court, 
the Commission's decision failed utterly to make adequate and, sufficient findings 
| 
of fact based upon substantial evidence on which its conclusions could rest. 


This essential and fundamental requirement was laid down by this Court some 


| 
thirty years ago in the case of Heitmeyer v. F.C.C., 68 App. D. C. 180, 95 


F. 2d 91 (1938). Since that time this Court has in a number of cases reversed 
| 
| 
| 
| 


the Commission for failure to make such adequate and proper findings. 


Saginaw Broadcasting Co. v. F.C.C., 68 App. D.C. 282, 96 F. 2d 554; 


Tri-State Broadcasting Co. v. F.C.C., 68 App. D.C. 292, 96 F. 2d 564; 
Community Telecasting Corp. v. F.C.C., 115 U. S. App. D.C. 181, 183, 317 
F. 2d 592, 594; Johnston Broadcasting Co. v. F.C.C., 85 U. S. App. D.C. 40, 
46, 175 F. 2d 351, 357; and most recently in West Michigan Telecasters, Inc. 
v. F.C.C., _U. S. App. D.C. __» __F. 2d__, 13 RR 2d 2039. Other 
Courts of Appeal have reached similar results for the same reasons. Presque 
Isle T.V. Co. v. F.C.C., __- FF. 2d__, 11 RR 2d 2073 (1st Cir., 1968). 

The Commission's instant decision fails to meet and violates this well- 
established requirement. It makes only a few and non-dispositive findings 
which are grossly inadequate to sustain its conclusionsand the result. Almost 
all of the data referred to in the decision (particularly in Paragraphs 3, 4, 5) 
only reflect the allegations and counter-contentions by the parties supporting 
or opposing the proposals made. There are no findings of fact by the Commission 
with respect thereto. Nor could such disputed CATV contentions without 
properly verified and probative proof yield a factual record upon which any valid 
conclusions thereon could be ae The converse of this principle is, 
of course, that such a decision as this which does not contain sufficient findings 
of fact and is not based on substantial evidence must be reversed. (Id). 


a 


15/ Such unsupported and contested CATV allegations repeated and not rejected 
by the Commission included that certain distant signals were receivable off- 
the-air, that these systems would not injure UHF operations, and that certain 
areas had a close affiliation with and dependence upon St. Louis. (R. 4-11, 
16-20, 23-7, 33-4). 


= xis 


The CATV petitions to the Commission were cursory and conclusory. 
They fell far short of meeting the exacting standard directed by this Court in 
Channel 9 Syracuse and clearly delineated by the Commission in Central 


New York Cable. They provided no market analysis; no showing of the economic 


base available to existing and proposed stations; no showing of the ability of 


new UHF stations to withstand the effect of audience fragmentation from distant 
| 


signals -- all the very kinds of proof which are to be required as a minimum 

to the Commission's exercise of its power of waiver of hearing!| In short, they 
failed to provide any verified probative facts upon which the Commission could 
rely, either for findings or conclusions. Both CATV petitions, mainly involving 
conclusory allegations, were supported only by an affidavit of their respective 
principals stating that each had "read the foregoing Petition" and the facts 
[therein set forth or contained] are true to the best of [his or my] knowledge and 
belief. '' (R. 11, 75) Affiants did not state that the facts Conemnes therein were 
true of their own personal knowledge. Nor could either do so io view of his 
failure to show that he was an engineer or an expert in the fieldor otherwise 


qualified to adduce facts and opinions of a technical nature. 


Furthermore, the CATV petitions were replete with improper and 


inadmissable statements of a technical nature by a layman obviously unqualified 
to offer them, as well as undocumented and contested allegations such as have 

| 
already been pointed out (FN 17). These cannot be considered as substantial 
evidence upon which the Commission could make proper findings of fact or 


| 
conclusions and base its Order in this proceeding. However, the Commission, 


over the objections of counsel, considered and relied on the many such 
improper, inadmissable and prejudicial statements and allegations, without 
any determination as to which contesting allegation was correct. In so doing, 
it ignored without a ruling the KFVS-TV Motions to strike and dismiss these 
CATV petitions (of August 23, 1966 and March 24, 1967, respectively) for 
such basic evidential deficiencies. (R. 47-9, 79-87). Sincethe factual record before 
it was essentially devoid of factual documentation, so was the Commission's 
decision which was thereupon forced to rely upon the ambiguities, unsupported 
conclusions, generalities and misconceptions outlined above. In all of these 
ways, the Commission violated its own regulatory standard that CATV pro- 
ponents of top-100 waivers had to present "full and precise facts" in several 
pertinent areas to sustain their burden of proof justifying such extraordinary 
relief. Second Report & Order, Central New York Cable TV, supra. Beyond 
that the Commission also contravened long-established principles of the 
administrative process which in all events precluded its reliance upon such 
unproved, contested and otherwise deficient allegations. (See the Heitmeyer 
and related cases, cited above.) 

This Brief has already pointed out a number of instances in which the 
limited conclusory statements which the Commission did reach were either 
unsupported by a record of probative facts or were contrary to that record. 
These include such decisional aspects as rural characteristics, economic base 
for TV, off-the-air service, maximum cumulative effect, and the various 
distances and populations involved. These have already been covered in detail 


hereinabove and need not be repeated at this juncture. Yet all of these are 


significant as striking examples of the Commission's basic failure to make 
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proper findings on the probative factual record which are required to insure 


fair and effective administrative procedures in the case at bar. That this 


controversy involves a new communications medium (CATV) and a new 
| 


Commission regulatory program for dealing therewith, certainly provides no 
| 
basis for the agency to abandon and ignore the traditional processes to insure 


| 
its fair and effective decisions in all areas of its regulatory business. 
E. Hearings On The Subject CATV Proposals Were Essential To 
An Informed Commission Judgment On Whether They Were 


Consistent With The Public Interest And Future Television 
Development In The Market 


The Second Report & Order specifically recognized that evidentiary 

hearings on CATV proposals in the top-100 markets constituted a procedure 
public ist. The 
Commission and this Court have since confirmed the necessity as well as the 
| 

utility of such evidentiary hearings to explore and resolve the critical public 
interest issues that are raised by proposals for substantial CATV development 
in the largest markets. We have shown above that the Commission's departure 
from the evidentiary hearing procedure in this case was an aes and 
unlawful disposition of the matters in issue. Moreover, the need for a hearing 
in this case was, on the record before the Commission, no mere formality. 
There were genuine, substantive and basic matters in issue before the 
Commission which had to be resolved upon a thoroughgoing evidentiary record 


before an informed decision could be reached as to whether the proposals were 


consistent with the public interest. 
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The conclusionary statements in the Commission's decision point 
up many of the matters which should have been explored in an evidentiary 


hearing. These include: 


(a) The nature of the population distribution in the Cape 


Girardeau-Paducah- Harrisburg market, between 
urban and rural, and an analysis of which portions 
of the market are potentially available to CATV and 
which are not. 
(b) The economic base for existing, authorized and 
potential television stations serving the market, 
and the significance for this purpose of a trifurcated 
market defined by three modest-sized cities at con- 
siderable separation from each other. 
(c) The economic significance to existing network- 
affiliated market stations of non-network hours, 
when their operations will not enjoy the benefits of 
non-duplication protection for network programs. 
(d) The extent to which the "distant signals" proposed 
are in fact presently viewed, or can be viewed, in the 
CATV communities and the significance thereof on the market's 
future TV development, on the basis of probative technical data. 
(e) The potential for UHF service in the market upon 
channels currently allocated or which might 


hereinafter be assigned upon demand. 


The plans of the various franchise holders for 
the institution of pay-TV service and for pro- 
gram origination. 

The "maximum cumulative impact" of these and 
other possible market proposals, using data of 
record and methods of analysis subject to cross- 


examination. 


F, Conclusions 


The issues set out above are similar and related to the kinds of 


matters which the Commission has elsewhere designated for evidentiary 


| 
hearing, and which it has indicated are important to its informed judgment on 


whether a given CATV proposal is consistent with the public icerest™ These 
matters were all in issue before the Commission in this proceetiing below, 

and since the Commission was unable to resolve them, a hearing was 

required -- not only as a matter of procedural right and due process, but also 
because it was essential to an informed judgment on such questions. Without 
such a hearing the Commission is taking an undue, unfair and discriminatory 
risk with the future well-being of the television service in a Paton American 
market area. Accordingly, this Court in the proper exercise of its appellate 


jurisdiction should reverse the Commission's grant of CATV waivers and 


authorizations and return the matter to the Commission so that it may hold the 
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evidentiary hearing required by law, by fair and effective procedures 

for the proper application of the Commission's CATV Rules, policies and 

precedents, and to conform to the decisional requirements of this Court. 
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APPENDIX A 


EXCERPT FROM 
DISSENTING STATEMENT OF COMMISSIONER KENNETH A. COX 
IN 
VICKSBURG VIDEO, INC. 
(13 RR 2d 929, (1968)) 


The majority then say that while it is also urged that UHF would Ibe adversely 
affected, “no factual showing has been mzde in this regard”. 2/ | This certainly 
inverts the burden of proof: itis not incumbent on the existing stations to 
prove that UHF development will be adversely affected. Rather, the burden 
is upon the petitioner to prove that the grant of his wiever — an of all others 
for cable systems similarly situated, or even farther from the h 
market — would not impair, but would be coms:stent with the pub interest 
in “the establishment and healthy maintenance of television broaticsst service 
in the area”. He has not even tried to do this, since his ar sumed - consic- 
ered above — do not even touch this issue. insteac, the majority 


do this for him. They s2y: 


“Our analysis aisc shows that the cumulative effect o 2 

this proposed waiver iassuming the same action for all oth 
communities similarly situated) would leave absut 92% sia 
television homes in the market unavailable to CATY. The 
maximum cumulative effect resulting from this action, about. 
7.5%, does. not support a judgment of adverse impact. ~ 


I would have no objection to the majority's use of studies of this) general nature — 
even though the work should be done by the parties seeking relief, rather than 
by this understaffed agency — <>) if the details of the studies were set forth so 
that the parties affectec could evamate them; {2) if the studies were soundly 
conceived and executed and were revised to take account of valid criticism; 
and (3) if the majority weuid have the same ctudies made where it is the broad- 
caster who has the burden of proof. as in cases involving mar kets below the 
top 100. However, the majority have never explained the methodology os 
these studies, but simply announce the asserted results as if the produce of 
divine revelation.. When I. ard others, have tried to point out flaws in the 
procedures followe¢e, we are brushed aside and neither listened to nor answered. 
Thus in this case no one could tell me whether the calculation was based on a 
circle drawn srourd Jackson with a racius of 40 miles ‘the distant between 
Vicksburg and Jackson) or on 4 cit -ie drawn around the transmutter site ot 
WLBT ang the proposed Channe! 16 and 29* statrons with a radius of 27 ox 28 
. 
2/ They also make the point that “no applications have been filed or interest 
= shown in Channei 35”, which is assigned to Vicksburg itself. Butour 
CATV policies are designed to protect the long range potepual tor UHF 
development, and cannot turn on whether or not an application ts pending. 
See Midwest Television, Inc.. supra, Par. 35. We allocated this channel 
to Vicksburg in the reasonable hope that at some point the) community 
would support a local station, as do a number of other communities of 
comparable size. 


Page 934 Report No. 21-28 (7/17/68) 
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APPENDIX B 


TEXT OF FCC RULE 74.1107 


‘ 


©)E9 954:1107 RULES AND REGULATION. 


[954:1107] §74.1107 Requirement for showing in evidentiary hearing and 
Commission approval in top 100 television markets; other procedures. — (a) 
No CATV system operating in a community within the predicted Grade A con- 
tour of a television broadcast station in the 100 largest television markets shall 
extend the signal of a television broadcast station beyond the Grade B contour 
of that station, except upon a showing approved by the Commission that such 


extension would be consistent with the public interest, and specifically the 
establishment and healthy maintenance of television broadcast service in the 
area. Commission approval of a request to extend a signal in the foregoing 
circumstances will be granted where the Commission, after consideration of 
the request and all related materials in a full evidentiary hearing, determines 
that the requisite showing has been made. The market size sfall be deter- 
mined by the rating of the American Research Bureau, on the basis of the net 
weekly circulation for the most recent year. 


(b) A request under paragraph (a) of this section shall be filed after 
the CATV system has obtained any necessary franchise for operation or has 
entered into a lease or other arrangement to use facilities and ghall set forth 
the name of the community involved, the date on which a franchise was obtained, 
the signal or signals proposed to be extended beyond their eae B contours, 

the date on which copies of the notifications required by §74. 1105 of this chap- 
ter were filed with the Commission, and the specific reasons why it is urged 
that such extension is consistent with the public interest. Public notice will 

be given of the filing of such a request, and interested parties may file a 
response or statement within thirty (30) days after such public notice. A reply 
to such response or statement may be filed within a twenty (20) day period 
thereafter. The Commission shall designate the request for an| evidentiary 
hearing on issues to be specified, with the burden of proof and the burden of 
proceeding with the introduction of evidence upon the CATV system making the 


request, unless otherwise specified by the Commission as to particular issues. 


(c) No CATV system, located so as to fall outside the provisions of 
paragraph (a) of this section, shall extend the signal of a television broadcast 
station beyond the Grade B contour of that station, where the Commission, upon 
its own motion or pursuant to a petition filed under §74.1109, determines, after 
appropriate proceedings, that such extension would be inconsistent with the 
public interest, taking into account particularly the establishment and healthy 
maintenance of television broadcast service in the area. 

: | 

(d) The provisions of paragraphs (a) and (b) of this gection shall not 
be applicable to any signals which were being supplied by a CATV system to its 
subscribers in a community on February 15, 1966, and pursuant to a franchise 
(where necessary) issued on or before that date: provided, however, that any 
new franchise or amendment of an existing franchise after February 15, 1966 
to operate or extend the operations of the CATV system in the same general 
area or any extension into another community does come within the provisions 
of paragraphs (a) and (b) of this section: and provided further, ithat no CATV 
system located in a community in the 100 largest television markets, which 
was supplying to its subscribers on February 15, 1966, a signal carried beyond 
its Grade B contour, shall extend such service to new geographical areas within 
the same community where the Commission, upon petition filed under §74.1N09 
by a television broadcast station or other interested person located in the area 
and after consideration of the response of the CATV system and appropriate 
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uance of a request filed pursuant to para” 
g simultaneous consideration 


(e) Within 60 days of iss 
ther CATV system in 


graph (a) of this section, interested parties seekin 
with such request must file appropriate requests for any 0 
the same television market. All requests for CATV systems in a given market 
timely filed with respect to the first request will be processed and considered 

simultaneously. Later filed requests for the particular market will be subject 
to chronological processing and may not be considered in the same proceeding 


as the earlier requests. 
used in §74.1107, the term “television broadcast station” 


NOTE 1: Asvu 
includes foreign television broadcast stations. 


APPENDIX C 
TEXT OF FCC RULE 74. 1109 | 


[954:1109] §74.1109 Procedures applicable to petitions for waiver of the 
additional or different requirements and rulings on complaints-or dis- 
TV system, an applicant, permittec, or 
translator or microwave relay Station, or 
any provision of 


rules, 
putes. - (a2) Upon petition by a CA 
licensee of a television broadcast, 
by any other interested person, the Commission may waive 
the rules relating to the distribution of television broadcast siignals by CATV 
systems, impose additional or different requirements, or issue 4 ruling ona 


complaint or disputed question. 


i . 
Jette r, but shall 
I 


(b) The petition may be submitted informally, by 
be accompanied by an affidavit of service on any CATY systcjn, station licensee, 
permittee, applicant or other interested person who may be directly affected 

___if the relief reanested_in the petition should be cranted. _—_|________- 


¢ 


v 
alternative requssts. 
consideraricns : 


(2) A petition for a ruling on @ complaint or cisputed 


hall set forth ali steps taken by the perties to resolve the prosiem, 
terpretation oi the rules. 


where the only relief sought is a clarifica . or int 


(dj) interested persons may it comments or cpposit 
30} days after it hes been filed. Upon 200d cal 
by letter or telegram ‘o own 

ions. Com 
persons listed im petit; 


in the petition, the C mmission may. 
persons, specify a s! 

ions snail be served on petitione> anc on | i 
davit of service, and shall contain 2 Getailea full showing, supporicd 
davit, of any facts or considerations relied 


petition within th. ( 
2 


(e, The petitioner may file & repiy to the comments or oppositions 
ithin twenty (20) days after their submiigsion. which shalibe se ac upon all 
sersons who have filed pleadings and shali also contain a derailed fill showing, 
supported by affidavit, of any additional facts or considerations relied upon. 
tipon good cause shown, the Commission may specify a shorter tine for the 


$iling of reply comments. | 


¥ (f) The Commission, aiter consideration of the pleadings, may 
determine whether the public interest would be served by the grant, in whole 
or in part, or denial ot the request, or may issue a ruling on the complaint or 
@ispute. The Commission may specify other precedures, such as bral argu- 
ment, evidentiary hearing, or turther written submissions directed to par- 
ticular aspects, as it deems appropriate. In the event that an evidentiary 
trearing is required, the Commission will determine, on the basis of the plead- 
Wings and such other procedures as it may specify, whether temporary relief 
should be accorded to any party pending the hearing and the nature/o1 any such 

emporary relief. Where a petition involves new service te subscribers (other 

nan service coming within the provisions of $74. 1107(3) of this cee r), the 
Commission will expedite its consideration and promptly issue a rluiinyg either 
on the merits of the petition cr on the interlccutory question ot temaporary 


relief pending /urther procedures. 
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(gj) Where . request ior tempocary fin contained inla petition 
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service coming svithin the pros r 474. 1107ldjlof this 


respe } 
chaptex, Opposition tu such requests for temporary rejiet shall be filed within 


ton (10) days and reply counmments within seven : s thereafter. |! 


mission will Gxpedite its conside vd t of temporary, celiet. 


ne Com- 


(hj Where a petition for waiver of the provisions of 57-4. 410%1a) of 
this chapter is tiled wrihin tittcen (15! days after a request for cae: 
wSystem need not carry the signal of the requesting station pendiny; 1} 
guission’s ruling on the petition or on the interlocutory question vo! Ltn rey 
reliet vendine further procedures 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Fee ene ele 
No. 22,007 No. 22,019 


PADUCAH NEWSPAPERS, INC. . HIRSCH BROADCASTING COMPANY, 
(Television Station WPSD-TV), Petitioner, 
Petitioner, : 
Ve Ve | 
FEDERAL COMMUNICATIONS COMMISSION FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, and UNITED STATES OF AMERICA, 


Respondents, | Respondents, 


EGYPTIAN CABLEVISION, INC., and BENTON TELEVISION | COMPANY, 

SOUTHERN VIDEO CORP., EGYPTIAN CABLEVISION, INC., and 

BENTION TELEVISION COMPANY, SOUTHERN VIDEO CORP., 
Intervenors. Intervenors. 


| 
| 
No. 22,027 | 
| 
| 
| 


TURNER-FARRAR ASSOCIATION, a partnership 
of Ethel M, Turner, 0. L. Turner, Charles 0. 
Farrar, Harry R. Horning and 0. L. Turner | 
as Trustee of the Turner Trust, 
Potrrionen: 
Vv. | 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 


Respondents, 


EGYPTIAN CABLEVISION, INC., and 


SOUTHERN VIDEO CORP., Intervenors 


ON PETITION TO REVIEW A MEMORANDUM OPINION AND 
ORDER OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENTS 


This proceeding involves petitions to review lan order of 


the Federal Communications Commission filed pursuant to Section 402(a) 


mo 
oF the Communications Act oF 1934, as amended, 47 U.S.C. 402(a)- 
The cases arise from a Memorandum Opinion and Order of the Federal 


Communicati Commi released April 23, 1968, 12 F.C.C. 2d 546 


(R. 143-150), which granted waivers of the hearing requirement of 


u7 CER 74.1107 so that CATV systems in seven towns within one of 
the top 100 telgwision markets might carry certain distant television 
proadeast signals. Each of the three VHF network affiliated 
television broadcast stations in the market involved petitioned this 
Court for review of the Commission*s order. Since the three cases 
arise from the same Commission action and involve the same issues, 
they were consolidated by Order of this Court on June 27, 1968. 
COUNTERSTATEMENT OF THE CASE 

Petitioners seek review oF the Comnission’s Memorandum 
opinion and Order released April 23, 1968, 12 F.C.C. 2a Su6 
(R. 143-150), which waived the provisions of 47 CER 74.1107 so that 
CATV service might be instituted in seven towns within one of the 
top 100 television markets without a hearing. 

A. Background 

The Commission in its Second Report and Order, 2 F.C.C. 2d 
725 (2966), adopted comprehensive rules for the regulation of the 


community antenna television (CATV) industry to the end that its 


affirmative contributions to "the larger and more effective use of 


i | 
Y i 
radio" would not be made at the expense of the healthy maintenance 
2 i 

of UHF television stations. 2 F.C.C. 2d at 781. 

Recognizing that there was no single answer as to whether 
CATV activity would have an adverse economic impact on the growth and 
development of UHF stations, the Commission decided that in the 
larger markets where it was felt there was a likelihood that UHE 


television would develop, the answer should be sought on a case-by-case 
3 


basis, 2 F.C.C, 2d at 776-77. Section 74.1107 of the Commission's 


Rules was promulgated to effectuate this policy. Section! 74.1107 (a) 
prohibits the carriage on any CATV system operating within the grade A 
contour of any television station in one of the 100 top television 
markets of signals from a television station that does not place a 
grade 3 or better signal over the community in which the CATV 
operates, unless the CATV shows in hearing that such carriage of 


uf 


a distant signal would be consistent with the public interest. 


1/ 47 U.S.C. 303(g)- | 

2/ The history of the Commission’s assumption of jurisdiction over 
CATV has been reviewed by this Court in a proceeding in which that 
jurisdiction, as well as the particular rule in question here 

(47 CFR 74.1107), was judicially approved. Buckeye Cablevision, Inc. 
v. E,C,C., __ U.S. App. D.C. __, 387 F.2d 220 (1967). The Supreme 
Court in United States v. Southwestern Cable Co., 392 U.S. 157 
(168),uphela the Conmission?s assertion of jurisdiction over 

3/ In smaller markets the rules require that CATVs carry |the signals 
of local stations and afford nonduplication protection to their 
signals, but contain no other prohibitions on the establishment of 
CAIV systems or on the service they may provide. 

4/ A television "market" may consist of a multitude of communities 
and contiguous rural areas, as in this proceeding. | 


a) thin 

The Commission chose the grade A service area as the 
measure of the area into which the importation of distant signals 
triggers the hearing requirement because it Tencompasses the 
essential area upon which new UHF broadcast operations in the 
market would be based,™ 2 F.C.C. 2a at 783, fn. 63. This standard . 
was employed also because it has "the advantage of definiteness and 
easier administration.” The Commission realized that this standard, 
if inflexible, could produce undesirable results, e.g-, needless 
restriction on CATV development where no threat to UHF growth and 
health exists. Therefore, Section 74.1109 (47 CFR 74.1109) was 
adopted to complement the substantive CATV rules (47 CFR 74.1103- 
74.1107) by providing for situations which would justify relief 
from the requirements of the rules or which would require imposition 
of "additional or different requirements™ on an ad hoc basis, 
47 CFR 74.1109 (@)- 

After reviewing petitions for reconsideration of the 
Second Report and Order, the Commission adhered to its determination 
that the predicted grade A contour is, for the purpose of 
Section 74.1107(a), an appropriate eriterion for measuring the 


area within which the importation of distant signals raises public 


interest questions. Second Report and Order, 2 F.C.C. 2d 725 (1966), 


=5- | 
reconsideration denied, 6 F.C.C. 2d 309 (1967). The Commission 
found that (6 F.C.C. 2d at 318-19): 


[The grade A contour] does not include the much 
larger areas falling within the grade B contour, 
as requested by some of the petitioners for 
reconsideration. Nor is it limited to the 
immediate environs of the principal community, | 
as sought by others. But the grade A contour | 
generally carves out the essential area upon | 
which UHF operations in the market would usually 
be based. We recognize that the grade A contour 
may encompass some localities where, because of 
the particular circumstances, an evidentiary | 
hearing appears unnecessary. We have already | 
granted waivers of the hearing requirement in | 
somé such instances. 12/ No standard suggested to 
us would precisely fit all the situations we are 
seeking to reach, to the exclusion of all others. 
The use of the grade A contour, coupled with th 
procedures for waiver, insures that all proposed 
distant-signal CATV operations in the area of 
apparent reasonable concern are brought before 

us for consideration and such action as may be 
warranted in the public interest in the particular 
circumstances. 


> @.g-, Martin County Cable Co., Inc., 
2d 348; Coldwater Cablevision, Inc., | 


2a 351; Chenor Communications, Inc., | 
2d 354. 


The Present Cases 
i. The Market 


The present proceeding stems from the petitions 
of three CATVs to the Commission to import distant television 
signals into certain communities lying within an area designated as 
the Cape Girardeau (Missouri) - Paducah (Kentucky) - Harrisburg 


| 
(Illinois) market without a Section 74.1107 hearing. This market 


= Gs 
is ranked S7th in the country and its operating television facilities 
are as follows: 

VHE Stations 


WPSD-TV, an NBC affiliate in Paducah, 
Kentucky. 


WSIL-TV, an ABC affiliate in Harrisburg, 
Illinois. 


KEVS-IV, a CBS affiliate in Cape Girardeau, 
Missouri. 


Channel 8 - WSIU, an educational television station in 
Carbondale, Illinois. 


A construction permit is outstanding for a UHF station in Paducah, 
Kentucky. This market, rather than comprising a metropolitan area, 
has three principal cities, each of which is the home for one each 
of the VHF network affiliates (petitioners herein). There is no 
standard Metropolitan Statistical area or Urbanized area located 
within this 87th ARB market area (R. 82). Eacn principal city is 
located in a different state. 


ii. The Paducah, Kentucky CATV Petition. 


Of the three CATV petitions for waiver of Section 74.1107 
before the Commission, the one seeking to establish a CATV in one 
of the market*s three principal cities ~-- Paducah, Kentucky -=- was 


denied and a hearing ordered to determine whether the Paducah 


CATV proposal is consistent with the public interest (R. 143-150). 


=7s 

The Commission held that a ™[h] earing will be ordered for the 
Paducah proposal (100-120) since it is in one of the meee central 
cities, the essential base for new UHF operations, and DOnOseS 


to import distant VHF independent signals while a construction 


permit is outstanding for a UHF station in the CATV comminity.” 
S | 
(R. 146; footnote omitted). 


iii. The Benton, Kentucky CATV Petition 

On February 17, 1967, the Benton Television Company 
of Benton, Kentucky, petitioned the Commission for a waiver of 
Section 74.1107 of its Rules to enable the CATV to import distant 
television signals into Benton, which is located within the 
Cape Girardeau -- Paducah -- Harrisburg television et Benton, 
Kentucky, has a population of 3,074 (R. 69.145). The CATV proposes 
to import the signals of four Nashville, Tennessee VHF stations: 


three network affiliates and an educational station. It will also 


import the signal of an Evansville, Indiana. VHF, an ABC affiliate 
| 
(R. 68, 70-71, 145). It will carry the three network market 


| 

stations (R. 145). Benton's petition took note that the permittee 
| 
| 


Se 

5/ The outstanding construction permit for Channel 29, |Paducah, 
contemplates an independent (i.e., without network affiliation) 
operation. (R. 36, 90, 98). 

6/ Benton CATV is an intervenor in Cases Nos. 22,007 and 22,019 

before this Court. Petitioner before this Court in Case No. 22,027, 
Turner-Farrar Association, does not seek review of that! portion of 

the Commission's Memorandum Opinion and Order, 12 F.C.C, 2d 546 (1968), 
which granted Benton CATV's request for waiver of Section 74.1107. 


predicted contour demonstrating 


to Benton. It will, of course, be provided all 


See 47 CFR 74.1103(a), (4), (e), (& and (g) (3) and (4) for the 
carriage and non-duplication protection to be afforded by the 
Benton CATV to the Paducah UHF when the latter commences 


7/ 


opera ions to Benton*s waiver request were filed by 


Hirsch Broadcasting Co., the licensee of the Cape Girardeau VHF, 


KFVS-TV (CBS) ®. 79-87), and Paducah Newspapers, Inc., licensee of 
the Paducah, Kentucky VHF, WPSD-IV (NBC) (R. 88-103). The permittee 
of the Paducah independent UHF filed a comment that (R. 104): 


The Channel 29 construction permit was granted 
by the Commission on January 30, 1967 (File No. 
BPCT-3789), and the station has not yet been com 
structed. Upon consideration of the petition of the 
Benton CATV system, it has been determined that the 
Paducah Channel 29 permittee will not object to the 
Benton CATV system?s petition for waiver and immediate 
grant! provided that the Benton CATV system provides 
and continues to provide to the Channel 29 station once 
constructed the complete carriage and nonduplication 
protection in accordance with Section 74.1103 of the 
Commission?s Rules and provided that the distant 
signals carried are Limited to those requested in 
its petition for waiver and immediate grant filed 
on February 17, 1967. 


7/ Section 74.1103 requires that a "CATV system shall carry the 
Signals of operating or subsequently authorized and operating” 
television stations in the prescribed circumstances. Cf. Cedar 
Rapids Television Co. v. F,C,C., __ U.S. App. D.C. __, 387 F.2d 228 
(1967), which held, inter alia, that an “actual operations" standard 
is applied to determine whether for purposes of Section 74.1107 a 
CATV plans to operate in a community within or without the grade A 
contour of a top 100 market station. No such issue is raised in 
this proceeding, since Benton is within the grade A of the Paducah 
VHE network affiliate, WPSD-TV (R. 69, 96, 145). 
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Benton replied to the Oppositions of the two market 


VHFs (R. 108-117) stating, inter alia (R. 110): 


Turning to the substantive aspects of the p 
it should be noted that the party most essenti 


| 
leadings, 
lly 


affected by the petition, Channel 29, has stated that 


it "will not object" to the petition provided 


that 


carriage and duplication protections are afforded it 
and that no additional distant signals are carried 
beyond those deseribed in the petition. The stated 
position of Channel 29 is the best evidence that the 
petition expresses a proposal that will serve the 
public interest, specifically the establishment and 
healthy maintenance of UHF broadcast service in the 
Harrisburg-Paducah-Cape Girardeau market. To further 
strengthen the merit of its position, Petitioner 
hereby states that it withdraws its proposal 2 add 


a “search antenna" and now assures the Commiss 


on that 


it has abandoned plans to carry any St. Louis programming. 


All contentions in support of and in opposition 


request for waiver were considered by the Commission, whi 


| 
| to Benton's 


ch found 


waiver appropriate for the Benton system (R. 143-50). The Commission 


found specifically that "there is a construction permit outstanding 
| 


for Channel 29, Paducah, and the permittee filed comments that it 


has no objection to the CATV proposal for Benton... . 


There is an 
| 


idle UHF allocation in Cape Girardeau, but the commmity nearest 


| 
to it with a CATV proposal is 35 miles away" (R. 146-47) 


is approximately 75 miles from Cape Girardeau (R. 146). 


. Benton 


| The 


aan 

Commission further found that (R. 147): 
The remaining stations in the market are all basic 
network affiliates and have made no showing which 
would indicate that carriage and nonduplication 
will not ™. .. contribute very substantially to 
insuring [their] viability.* Second Report, 
2 FCC 2a 725, 783. Finally, most of the signals 


to be imported place a predicted Grade B signal 

into part of the market and are receivable off 
he ait. Cf. Fetzer Cablevision, Inc., et al., 

FCC 67-223, 6 FCC 2a 847; CATV of Rockford, Inc., 

et al., FCC 67-248, 7 FCC 2d 619. 

Review of this aspect of the Commission's action is 
sought by Paducah Newspapers, Inc., licensee of the Paducah VHF, 
(Case No. 22,007), and Hirsch Broadcasting Company, licensee of 
the Cape Girardeau VHF, (Case No. 22,019). Benton Television 
Company*?s motions to intervene in these two cases were granted 
on June 27, 1968. These two cases, together with No. 22,027, 
discussed below, were consolidated by order of this Court entered 


the same day. 


iv. The Egyptian And Southern CATV Petition 


On May 18, 1966, Egyptian. Cablevision, Inc., and Southern 


Video Corp (hereinafter Egyptian and Southern) filed a joint 

petition with the Commission seeking waiver of Section 74.1107 of 

its Rules to enable them to carry distant signals on CATVs in six 
communities in the Southern Illinois section of the Paducah, Kentucky-= 
Cape Girardeau, Missouri -- Harrisburg, Illinois television market 


(R. 1-11). The six Illinois commmnities in which the proposed CATVs 


-ll- | 
are located and their populations are Marion (11,274), Murphysboro 
(8,673), Johnson City (3,891), West Frankfort (9,027), Carterville 
(2,643) and Carbondale (14,670) (R. 6, 143-44). Each of these 
communities is within the predicted grade A contour of at ‘least -two 
of the three VHF network affiliates in the market. (R. 2, 52). 
Each system will carry the three market network VHFs and the : 
Carbondale, Illinois educational VHF. Each system seeks to import 
the signals of three network stations and an independent from 
St. Louis and three network affiliates from Evansville, Indiana 
(R. 2-3, 144). 

Oppositions to Egyptian and Southern's petition) 
by the three market network VHFs, the petitions before this Court 


(R. 14-40). The then applicant for a construction permit! for (and 


now permittee of) the Paducah independent UHF Filed no opposition 


to the CATV proposal. On March 21 and March 25, 1968, Egyptian 


| 
and Southern submitted letters to the Commission (R. 50-55) stating 


they would file no further pleadings and stating their intent to carry 
| 

the Paducah independent UHF when operational and to file a request 

for waiver of Section 74.1107 ifand when such would be necessary 


in order to carry that station on its systems (R. 53). 


Ts 
horizea by Section 74.1109 having been 
filed or waived, the Commission determined that waiver of Section 


74.1107 for the six Egyptian an Southern CATV systems would be 


appropriate (. 145-47). The Comnission noted that (R. 146): 


All of these communities are loeated at a distance 
from the central cities, and with the exception of 
Carbondale and Marion have populations of less than 
10,000 . . .. -There are no UHE allocations for 

the Illinois section of the market. There is an 
$dle UHE allocation in Cape Girardeau, but the 
comamity nearest to it with a CATV proposal is 

35 mfles away. The remaining stations in the market 
are all basic network affiliates and have made no 
showing which would indicate that carriage and 
nonduplication will not ". .- - contribute very sub- 
stantially to insuring [their} viability.” 

Second Report, 2 FCC 2d 725, 783. Finally, most of 
the signals to be imported place a predicted Grade B 
signal into part of the market and are receivable off 
he air. Cf. Fetzer Cablevision, Inc., et al, 

FCC 67-223, 6 FCC 2d 845; CATV of Rockford, Inc. 

et al, FCC 67-248, 7 FCC 2d 619. 


The three market network VHFs have petitioned this Court 


for review of the Commission*s decision. 
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ARGUMENT 


THE COMMISSION CORRECTLY CONCLUDED THAT, IN 
THE CIRCUMSTANCES OF THIS CASE, THE PUBLIC) 


WOULD BE SERVED BY A WAIVER OF SECTION 74. ot 
OF ITS RULES, ITS ACTION WAS CONSISTENT 

EXISTING POLICY AND REFLECTED A SOUND EXE TSE 
OF DISCRETION. 


A. The Regulatory Scheme Established By The 


Commission Plainly Contemplated Waiver |Of 
Section 74.1107 In Appropriate Cases. | 


The- Commission promulgated Section 74.1107 out of a concern 
with the impact that a burgeoning CATV industry might haye on UHF 
television station development in the major markets. Because it 
was not armed with all of the facts, the Commission did not 
predetermine that CATV would have an adverse impact on oie. but 
rather it decided to consider on a case-by-case basis whether the 


importation of a distant signal into a major market via CATV would 


be in the public interest. Thus, Section 74.1107 (a) provides that 
| 

a CATV system desiring to extend a television station's signal beyond 
| 

its grade B contour into a major market must first obtain the 


| 
Commission*s permission. ; | 


| 
Since some method of .measuring the physical extent of a 


market was necessary, the Commission settled on the grade A contour 


of any station in the market as a fairly accurate measure, and one 
“ ~ ) al 


a3 Ss 

which would provide for definiteness and ease of administration, 

Second Report and Order, 2 F.C.C. 2d at 783, fn. 63. It was 
sparted that in the usual case permission to import distant 

signals would be granted only after an evidentiary hearing had 

been held. However, the Commission recognized that the grade A 

contour standard would not be universally applicable, and that for 


= 
this and other reasons there would be instances in which the question 


of UHE impact could be resolved without an evidentiary hearing. Thus, 
the possibility of waiving the rule was expressly contemplated at 
the time of its adoption, 2 F.C.C. 2d at 783—fn. 63, 786. This 


approach has been found by this Court in Channel 9 Syracuse, Ine. v. 


F.C.C., __ U.S. pp. D.C., __, 385 F.2d 969 (1967), to be a reasonable one. 
——as Z 


B. Pa titioner Has Failed To Show That The 
Commission?s Order Waiving Section 74.1107 
Was An Abuse Of Discretion, Or An Arbitrary 


Departure From Established Policy. — 


The market involved in this case is atypical in that the 
audience base for the market?s broadcast stations lies in the three 
principal cities and in surrounding rural areas, rather than in a 
metropolitan area and surrounding urban communities as is the situation 
in most major markets. This being so, the Commission found 
little danger of adverse impact from CATV operations in the seven 
commmities of which waiver was granted, because they were not a 


substantial part of the market audience base. This combined with 
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the benefits, discussed below, which would accrue to UHF 
from CATV activity called, in the Commission's judgment, 
for waiver of Section 74.1107 in these cases. On the other hand, 
the waiver request submitted by a CATV proposing to operate in the 
City of Paducah was denied and its proposal was designated for ; 
hearing pecans it involved operation in a city of 34,479, which 
will form the essential audience base for the future independent 
UHF station (Channel 29) and which is the principal city for one 
of the operating market stations. A presumption of a potential 
competitive impact on the UHF’s operations can be nono drawn 
from these facts. Hence, that proposal was designated for hearing. 
The others, involving small communities located many miles from any 
UHF allocation, raised no such threat and were allowed to | proceed. 

The six Illinois communities for which the Section 744.1107 
hearing was waived lie beyond even the predicted grade B contour of 
the proposed Paducah UHF (R. 52) and hence do not comprise a part of 


8/ | 
the potential audience base for that station. Moreover, since the 


| 
8/7 The Commission's records show that the permittee of Channel 29 


sought modification of its construction permit to change transmitter 
site, increased effective radiated power, and increased antenna 

height. This application was granted on April 23, 1968 (BMPCT-6645). 
The new coverage contour map filed with the application demonstrates 
that all six Illinois CATV communities will still be beyond Channel 29*s 
predicted grade B contour. 


systems Lie beyond its grade B contour, Channel 29 would not have 
the right to carriage of its programs on the systems or to non- 
duplication protection under Section 74.1103 of the CATV Rules. 


Waiver of the rule, together with Egyptian and Southern?s statement 
9f 
= intent to request authority to carry Channel 29, if granted, 


will result in a larger potential audience for Channel 29 than would 
exist were CATV effectively disallowed in the Illinois communities. 
This larger potential audience would, of course, improve the UHF*s 
competitive situation vis-a-vis the three market VHFs. 

Had the Commission designated the Egyptian and Southern 
proposal for hearing, one of two results would be technically 
possible. The importation of distant signals would be allowed, 


producing the same result achieved by the Conmmission*s waiver, or 


1 
3/7 The Commission has expressed its realization that Section 74.1107 
produces "anomalous results . . - where the signals of a UHF station 
do mot reach as large an area as those of competing VHF stations.” 
Its Notice of Proposed Rule Making in Docket No. 17438, released 

May 17, 1967, proposed an addition to Section 74.1107 which would 
eliminate any need for the Illinois CATVs in this case to seek 
waiver of that Section in order to carry the Paducah UHF. The 
Commission pointed out in its Memorandum Opinion and Order granting 
waiver of 74.1107 to Greater Television, 5 F.C.C. 2d 699 (1966) 

at page 700: 


The Commission*s CATV Rules are designed 
in part to encourage the establishment and 
maintenance of UHF television service. In 
light of this, we agree that it would be 
anomalous were we now to rigidly apply our 
rules to require a VHF station to be carried 
on a CATV while competing UHF stations from 
the same market were barred from carriage on 
the system. 


a 

importation would not be allowed, CATV would not be feasible, 

and the independent UHF could not put a B or better signal into 
any of the Illinois communities and would, therefore, be at a 
competitive disadvantage in relation to the market VHF stations. 
In these circupstances it is frivolous to argue the possibility ‘of 
any adverse economic impact on the Paducah UHF. 
Petitioners argue that the Commission cannot ate on the 


fact that ther are no UHF allocations for the Illinois SES of 


the market or on the fact that there is no indication of any interest 


in UHF cara in that area (Br. 15-17). Petitioners offer no 


indication that UHF assignments in that section of the market are 
even technically feasible. The Commission is clearly justified in 
relying on présent facts rather than on the remote speculations 
offered by petitioners which have no relation to the existing 
situation and which are not even established as possible. Compare, 
Cedar Rapids Television Co. v. F,C,C., 387 F.2d 228 at 280-31 (1967). 
Petitioners assert that the Commission has refused waiver 
of Section 74.1107 relying upon less UHF activity than in this 
market (Br. 16-17). However, in Unicable, Inc., et a.,| 6 FL.C. 2d 


771 (1967), contrary to petitioners? argument (Br. 16-17, 28), the 


——_—$<—< <r 
10/ Egyptian and Southern's conclusion that the CATVs would not be 
economically feasible without distant signal importation is 

uncontested (R. 7). 


aS 
Commission found considerably greater UHF activity and potential 
the Syracuse market than in the Cape Girardeau -- 
Paducah -—- Harrisburg market. In the Syracuse market there are 
eight (S) UHF allocations of which one, an educational, is in 
operation, two have construction permits, and an application for one 
other is on file. Further, the CATVs denied waiver in that market 
proposed to import, among others, the signals of the three New York 
City independent stations presenting substantial direct competition 
to amy local UHF independent programming. The other cases referred 


to on page 17 of petitioners? brief involved allocated and authorized 


UHF stations in glaring contrast to the Illinois section of this 


market in which there are no allocations or even any indication 
of the possibility of an allocation. 

There is no indication in the record that the Egyptian 
and Southern systems, lying along the northern edge of this tri-state 
market, have any potential impact on any possible future use of the 
now idle allocation in Cape Girardeau, which is 35 miles from the 
closest of the CATV systems. The Commission had granted, and this 
Court approved waivers of Section 74.1107 for systems as close to 
and closer to UHF allocations and even authorized UHFs than is the 
ease here. Memorandum Opinion and Order in Unicable, Inc., et al., 
6 F.C.C. 2d 771 (1967), aff*d sub nom. Channel 9 Syracuse, Inc. v. 
F,C.C., __U-S. App. D.C. _, 385 F.2d 969 (1967). See also, General 
Electronic Cablevision Corp., 7 F.C.C. 2d 592 (1967); United 


nn 


Transmission, Inc., 4 F.C.C. 2d 791 (1966). 
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As to the Benton system, the small size of the, 
| 


(pop. 3,074), the fact that the system plans to import no commercial 
independent stations, its great distamcefrom the Cape Girardeau 

| 
allocation, and the stated lack of objection to its proposal filed 


by the Paducah UHF permittee all persuaded the Commission that the 
= | 


| 
hearing requixement of Section 74.1107 could be waived. Petitioners 


have not shown this to be unreasonable. 
As ty neaay noted, the Paducah —- Cape Girardeau— Harrisburg 

area, unlike most of the top 100 markets, contains a large rural 

Dt ae which CATV systems find it economically unfeasible to 

serve. Second Report, 2 F.C.C. 2d at 735-36. This population, 


coupled with that of the three central cities, form the base of the 


market stations? audience. As shown by the designation pf the — 
Paducah proposal for hearing, CATV development in the central cities 
will occur only if the systems show in a hearing that there will be 
no harm to "the establishment and maintenance of healthy broadcast 
service in the area." Section 74.1107(a). Economic considerations 


foreclose CATV development in the rural areas. The establishment 


Ii7 United States Bureau of the Census, U.S. Census of \Population: 
1960, Vol. 1, Part A, defines turban" and "rural™ population at 

pages XII, XVIII-XIX, and breaks down the population of the counties 

in this major market into those classes at pages 5-10 and 11 (Arkansas), 
15-14. and 15 (Illinois), 16-12 (Indiana), 19-9 and 10 (Kentucky), 

27-13 and 14 (Missouri), 44-12 and 13 (Tennessee), The pertinent 
figures have been extracted and set out in Table 1, attached to 
Egyptian and Southern*s opposition to motion for stay pendente lite . 

in Case No. 22,007 filed June 11, 1968. 


= iS 
of CATV in several of the smaller population centers would thus have 
little impact on the market as a whole. Given an area with these 
characteristics, the Commission found that CATV in the communities 
here involved could "provice 4 useful supplemental service and at 
she same time keep intact a large economic base for existing and 
potential television broadcast stations . . .™ (R. 146). 

This is born out by the Commission?s cumulative impact 
analysis (R. 147), which shows that even with an assumption of 
waivers granted for hypothetical CATVs in communities of similar 
size and distance from the market stations, 85% of all television 
homes in the market would remain unavailable to any CATV imported 


signals which would offer potential competition to the market 


stations. Therefore, it appears that the conceivable maximum effect 


of waivers in this market would not be of real consequence to the 


market stations. The effect of the actual waivers under review 
here would be less than that found by the impact study with its 
assumption of waivers for all other commmities similarly situated. 
Petitioners? contention (Br. 13-14) that the Commission 
assumes that UHFs in the market can be supported if only the three 
central cities are protected from imported signals is totally 
unfounded. It ignores the fact that the substantial audience base 


lies in rural areas where CATVs are not economically viable and 


— als 

it assumes that since the impact analysis indicates little impact 
from waivers in the market, the Commission will grant any future 

waiver requests to come before it. There is no validity to such 


an assumption. The impact study is an analytical tool and is not 


used to determine future policy for entire markets. It should be 


noted that BOSSES did not seek reconsideration to question 
the validity of the impact analysis at the time of the comission's 
decision and, ‘therefore, may not be heard to challenge it; Inere. 

47 U.S.C. uos. 

The distant signal rule is intended primarily for the 
protection of UHF stations, present and potential. However, had 
any showing been made that the carriage and nonduplication rules 
will not *. . . contribute very substantially to insuring [the] 
viability" of petitioners* stations, all of which are VEE| and 
network affiliated, this too would have been considered. | (R. 1473 
Second Report, 2 F,C.C. 2d 725, 774-781). Significantly,) no such 
showing has been made here. The economic health of the three 
market VHFsappears excellent, .The most recent figures available 
show a combined broadcast income for the three market VHEs of 
$1,117,096 for the year 1966. IV Broadcast Financial Data - 1966, 


Public Notice of August 25, 1967. 
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it must be emphasized that CATV operations, without 
more, are the public interest. They provide increased program 
diversity and improved reception of broadcast stations. Their 
existence is "in response to public need and demand for improved 
television service and [they] perform valuable public service in 
this respect. Second Report, 2 F.C.C. 2d 725, 745 (1966). The 
Commission found that in this specific case the CATV operations 
proposed "would ‘clearly be in the public interest™ (@. 147). 
Compare, Channel 9 Syracuse, me. v- F,C,C., __ U.S. App. DeComans 
385 F.2d 969 (1967). The Egyptian and Southern systems will carry 
the Carbondale, Illinois educational station (R. 3). As discussed 
above, they will increase the coverage area of the Paducah UHF when that 


station begins operation. The Benton system has reserved a channel 


for the proposed Kentucky educational network. There are no operating 


UHE stations in this market and these CATVs will provide the UHF 
signal, when operational, immediately to its subscribers without 
their needing to purchase an all-channel television receiver. 

We submit that on the basis of consideration of these 
benefits to be derived from CATV, coupled with the absence of a 
showing that distant signal importation is likely to have any adverse 
effect on UHF development, the Commission properly waived Section 


74.1107 for these systems. 


== 


C. Appellants Have Failed To Show That The 
Reasons Given For Waiving The Rule in 
This Case Were Erroneous Or Insubstantial. 


Appellants assert that the Commission’ s decision fails 
to set forth grounds adequate to support the grant of the waiver 
requests. The grounds upon which waiver was granted have been 
discussed above. Waiver of Section 74.1107 is clearly discretionary, 
and where as here the facts on which the Commission relied are 
not seriously challenged and there is no showing of significant 
countervailing considerations, the decision should not be set aside. 
Petitioners attack (Br. 12-13) the Commission’ s | failure 
to supply in its decision "data" of the "rural character" of 
the market involved which is readily available in U.S. cease of 
Population: 1960, supra at n. 11, but nowhere do they contest 
the fact. Petitioners attack the Commission's conclusions as to © 
CATV's lack of impact on the market stations "particularly so 
given the nature of the market" (Br. 13), but utterly fail to 


indicate their view of the “nature of the market™ and how, if in 


any way, it might differ from the Commission's findings. | The 
allegation that "the entire market except for these [3] central 


cities are unprotected from an inundation of distant signals” 
| 


(Br. 13-14) is sheer fantasy in light of its predominantly rural 
| 


population. 


ae 
filed by petitioners to the waiver 
a not dispute the matters to which the Commission 
assigned weight in its decision. Nor aid their pleadings set 
any factual allegations sufficient, if true, to establish 
any likelihood that the CATV proposals would have any significant 
impact on the growth of UHF broadcasting in this market. The 


thrust of petitioners’ arguments is that the Commission should 


be required to ascertain, with a degree of certainty not even 


achievable by an evidentiary hearing, that no impact on broadcasters 
from CATV could possibly ever occur in the future. Rather, as 

the Commission has recently stated in its decision following the 
Section 74.1107 hearing on the San Diego (SOth) market, "  . . since 
future events, such as potential CATV penetration and the potential 
effect on proposed and potential television stations, are not 
subject to positive prooi, our findings and conclusions must 

rest to some extent on forecasts and reasonable inferences from 
such evidence as is available.” Midwest Television, Inc., et al., 
13 FCC 2d 478 at 488 (1968). Where as here the facts and reasonable 
inferences therefrom reveal no likelihood of future economic 
hindrance of UHF development from the waiver of Section 74.1107 

in this instance, the Commission acts well within its discretion 


_in granting the waiver requests. 


Soo 


The Commission expressly provided for waivers of the 
| 


hearing requirement, and several such requests have been granted 
and affixmed by this Court. Petitioner television stations could 
not assume that these requests would be denied. The network 


affiliates had ample opportunity in their pleadings to the Commission 


to produce information as to the impact on television broadcasting 


of a waiver grant, if any such information existed. They totally 
failed to fulfijl the "obligation on the part of those opposing 

the waivers to make a sufficient factual record, by affidavit or 
otherwise, to demonstrate the necessity for an evidentiary hearing.” 
Channel 9 Syracuse, Inc., v. F.C.C, __ U.S. App. D.C. __, 385 F.2d 969 
at 974 (1967); Hubbard Broadcasti Inc. v. F.C.C., __ U.S. App. 


D.C. __, 385 F.2d 979 (1967). 


The Commission decisions denying waivers of 74. 1107 
cited on pages 27 and 28 of petitioners’ brief are all peeeteren 
with Commission's action here. In Lone Star Television Service, Inc. , 
13 F.C.C. 2a 934 (1968), two of the proposed CATV nS had 
UHF allocations, one of which had a construction permit outstanding. 
All of the proposed communities constituted the larger population 
centers of the market, and there was no finding of a substantial 
rural population to serve as a base for the market eoedcasrers 
audience. Telerama, Inc., 3 F.C.C. 2d 585 (1966), was concerned 


only with the language, "new geographical areas," of Section 74.1107 
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and there was no waiver request before the Commission. In that 
portion of Fetzer Cable Vision, 8 F.C.C. 2d 653 (1967), dealing 
with Muskegon and North Muskegon on petitions for Rt es 
the Commission denied requests for interim relief to import distant 
signals pending the outcome of a 74.1107 hearing. The Commission 


stated that it Yhas not permitted outside signals to be brought 


into communities with thetptal populations of Muskegon and North 


Muskegon which have local independent UHF stations and all in the 


service area of an independent UHF in the main city in the market.” 
Id. at 655. See also Fetzer Cable Vision, 6 F.C.C. 2d 84S. 

In Valley Vision, Inc., 6 F.C.C. 2d 879 (1967), no 
waiver request was acted on since the CATV was importing distant 
signals without permission and otherwise operating in violation 
of CATV Rules. Rather, the Commission issued a show cause order, 
leaving "Valley Vision the option between compliance with the rules, 


which will permit processing of its waiver request in ordinary ey, 
course, or defense of the cease and desist proceeding. Id. at 881. 


I27 Reconsideration of the Commission's decision in the instant 
proceeding was not sought by any of the petitioners. 

13/ Akron Telerama, Inc., 8 F.C.C. 24 1126 (1967), cited by 
petitioners, involved a petition to enlarge issues in a 74.1107 
hearing to determine the effect of any waivers granted on the 
National Football League*s blackout policy for the protection of 
live attendance of the Cleveland Browns’ home games. Its relevance 
is not readily apparent. The 11 RR 2d 334 (1967) citation for 
Akron supplied by petitioners is to a Review Board opinion in 


Goodman Broadcasting Co. 


= ay = 
(Ly 
Petitioners? citation to 8 F.C.C. 2d 470 (1967), isa 


| 
Review Board opinion in Multivision Northwest, Inc., which has no 
| 


bearing on the issue at hand. The 9 RR 2d 263 (1967) citation is 
to Stephen Vaughn & Associates (6 F.C.C. 2d 291 (1967), ih which 

the Commission designated for hearing a proposal to import distant 
signals into a parket with three UHF allocations, for ond of which a 
construction permit had been issued and for another of which an 
application was pending. The CATV relied substantially An contentions 
that its revenue was insufficient to support its investments and 
expenses. Those contentions did not meet the Commissions "concern 
for the public interest in the preservation of UHF potential, 


I 
particularly in view of the substantial UHF activity in this television 


market and the comparatively slight CATV penetration.” (6 F.C.C, 2a 292). 
The present case is clearly distinguishable by its lesser degree of 
UHF activity and the showing that the CATV proposals will have 


negligible adverse impact on UHFs, and in the case of the Illinois 


| 
systems have a potential for beneficial impact. 


15/ 
In United Transmission, Inc., 9 F.C.C. 2a 773 (1967), 
i 


the Commission did waive Section 74.1107 to allow the importation 


147 Cited in petitioners’ brief as Stephen Vaugtn& Associates. 
15/ 7 F.C.C. 2d 619 (1967), cited in petitioners* brief) is a 


Review Board order dismissing a motion to modify issues at the 
petitioners' request. 


am Fas 
of one signal into Galax, Virginia, “so as to provide full network 
service to the subseribers.* 9 F.C.C. 2a 774. In light of the fact 


hat Galax Lies within two top 100 markets -- the 47th and 64th -- 


there are a total of nine UHF allocations, the Commission 


make the determination, without 2 hearing, that 
the other requested distant signals would be 

consistent with the establishment and healthy maintenance of UHF 
development in the two markets.” 9 F.C.C. 24 774. The extraordinarily 
heavy potential competition among UHFs distinguishes the Galax 
sitation from the market of present concern. All of the relevant 
Commission decisions cited by petitioners are fully consistent with 
the Commission*s action in the Cape Girardeau -- Paducah -- Harrisburg 
market. t action is fully consistent with the purpose and intent 
of the CATV Rules and with the Commaission?s other applications of 


those rules. 


CONCLUSION 
The Commission*s CATV Rules expressly provide for waiver 
of the hearing requirement for the importation of distant signals 
into major markets where it appears that no threat is posed to the 


establishment and maintenance of UHE broadcasting in the area. The 
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Commission*?s decision in this instance is fully consistent with 
that standard and is fully articulated in its Memorandum opinion and 
Orders. Petitioners having failed to show that the judgment reached 
in this case was unreasonable or arbitrary or insufficiently 


articulated, the Commission?s order should be affirmed. | 


Respectfully submitted, 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW | 


The issues have been properly stated in| 


Petitioners’ Brief. 


Introduction 


This brief is filed by Intervenor Egyptian 
Cablevision, Inc., proprietor of the proposed CATV 
systems at Marion, Murphysboro, Johnston City, West 
Frankfort and Carterville, Illinois, and by Intervenor 
Southern Video Corp.,proprietor of the proposed system 
for Carbondale, Ill. 

These Intervenors do not accept the Statement 
of the Case contained in Petitioners’ Brief. However, 


rather than burden the Court with their own Counter=- 


Statement; they adopt that of the Federal Communications 


Commission, Respondent herein. 


Petitioners Have not Shown 
That the Commission's Action 
Herein was Invalid 


Much of Petitioners’ Brief consists of generaliza- 


| 
tions that do not require an answer. The specifics of 
| 


their objections to the Commission's action are set forth 
| 


| 
in Section B of their Brief, commencing on page 12. They 


there take up in detail the various bases of the Commission's 

action herein and their criticism thereof. However, in spite 
| 

of the vigor of their attack, they fail to rebut or disprove 


any one of the reasons advanced by the Commission in support 


of its action. 
1. At page 12 of their Brief, Petitioners attack 


the Commission's finding that this market "contains an 


unusually large population -- generally not available to 

CATV...." However, Petitioners make no attempt to disprove 
this determination; and, indeed, this Intervenor's indepen- 
dent investigation (set out in Table I to its Opposition to 


the Paducah Newspapers, Inc. Motion for Stay Pendente Lite 


herein) indicates that such aetermination was Rorrecter4 


2. At page 13 of their Brief, Petitioners attack 
the Commission's determination that "CATV could in this 
situation provide a useful supplemental service and at the 
same time keep intact a large economic base for existing 
and potential television broadcast stations in the market.” 
They quibble with this language on the grounds that it 
"lacks any meaningful explanation of what the Commission 
intended by its reference to rural populations” and because, 
they claim, it is “impossible to know what the Commission 


conceived to be the area ‘generally not available to CATV' 


However, the basic tools with which the Commission 
works are those supplied to it by the Bureau of the Census 


of the U. S. Department of Commerce; and the Census Bureau 


1/ Table I to this Intervenor's Opposition to the Paducah 
Newspapers, Inc. Motion for Stay was a list of all the 
counties to which ARB ascribed 5 percent or more viewing to 
any of the three stations in the market, together with the 
1960 populations thereof, the number of those persons resid- 
ing in cities of 10,000 or larger and the number of persons 
residing in communities of 2,500 or larger. This Table showed 
that there is a total of 1,325,963 persons within the com- 
posite service area of the three stations as so delineated; 
that only 156,652 (less than 12% live in cities of 10,000 
or more and that only 466,218 (only 35% live in communities 
of 2,500 or more). 


has a precise definition of what constitutes a “rural 
population" 2/ Although Petitioners may not have under- 
stood what the Commission meant by “rural popatation=s 
there is no basis to assume that the Commission aia not, 
itself, understand its own language, -- especially where 
that language has such a well established meaning as a word 
of art. Nor is there anything outrageous or ee 
able in the Commission's determination that these areas, 
which are not susceptible to service by CATV because they 
cannot economically be wired up, would prove an economic 


pase for local television stations that would still be 
| 


3/ | 


unaffected by CATV. | 


3. Petitioners quarrel next (Brief, p- 14) with the 


Commission's determination that the communities here in- 
| 


volved are all “located at a distance from the central 


cities, and [with two exceptions] ...have populations of 


aise 
2/ See U. S. Bureau of the Census, County and City Data 

Book, 1962 (a Statistical Abstract Supplement). U. S. 
Government Printing Office, Washington, D.C., 1962; pages xix, 


XXe 


3/ The proposal referred to at fn. 13, p. 21 of Petitioners’ 
Brief looks forward, primarily, to substituting microwave 

for wire as a means of transmitting signals from one distri- 
bution point to another and does not contemplate supplanting 
wire with microwave as a means of house to house distribution. 


less than 10,000." Petitioners do not argue that these 
facts are incorrect, but take issue as to their significance. 
It may well be, as Petitioners contend, that these particu- 
lar facts do not, by themselves, provide any special support 
for the Commission's action granting the requested waivers. 
However, these facts are relevant to indicate that, in none 
of these communities was an automatic denial of waiver re- 
quired. If any of these communities had a population of 
35,000 to 40,000 and was located immediately adjacent to 
one of the central cities, Commission precedent would have 
required automatic denial of the waiver sought for that com- 
munity. It was, therefore, most relevant -- in the context 
of the Commission's action -- for the Commission to note 
both the population of the communities involved and their 
geographic relationship with respect to the principal cities 
in the market. 


The language referred to occurs in paragraph 4 of the 


Memorandum Opinion and Order, immediately following the sen- 


tence which decreed a hearing for the Paducah proposal be- 
cause that system was located in a "central city"; and it 
was clearly placed there to show one element of contrast 

between the central city -- where waiver was denied -— and 


the other communities where it was granted. 


Petitioners create a straw man by claimin 
this language created a “cut-off point of 10,000 
thereby implied that communities of less than 10,000 were 
not an important part of the market's economic base. Peti- 
tioners claim that such an implication would be ‘inconsistent 
with the Commission's position that rural areas ‘will remain 
a key element of the base for local stations. The fallacy 


in this argument is, of course, that the Commission's use of 


the 10,000 figure was merely descriptive -- not operative -- 


that there is no evidence that the Commission intended to 
\ 


create a "cut-off" at that point and, finally, that none of 
the communities involved, all of which had 1960 populations 
of more than 2,500, are rural: | 
4. Petitioners next take issue (Brief, ‘bs 15) with 
the Commission's statement that “there are no UBF allocations 
for the Illinois section of the market" and argue that this 
“overlooks the existing Cape Giradeau allocation..." and is, 
in any event, irrelevant. | 
The Commission did not, of course, ignore the Cape 
Girardeau allocation. It mentioned it in the very next sen- 


tence where it noted that Cape Giradeau was 35 miles away from 


the nearest city with a CATV proposal, a distance which the 


Commission has, in other proceedings, held to be sufficiently 
great to insulate a UHF station from whatever adverse effects 
are feared from a CATV system. (See page 24, infra). Nor 

is it irrelevant that there are no UHF allocations in the 
Illinois section of the market, because this fact evidences 

not only that the Commission has found no need for such an 
allocation there but, also, that no other party has discerned 

a sufficient need for such service to request a UHF allocation 
in that area. If Petitioners hoped to base an argument on the 
contention that there was a need to protect possible, future UHF 


service in Southern Illinois, it was incumbent on them to show 2 


likelihood that such service would be instituted there. This 


they have not done. 

Petitioners (Brief p. 16) center their argument on an 
appeal for protection for the “...new and independent (non- 
network) operation [of] the authorized UHF station at Paducah... 
a specially intended beneficiary of the Commission's top-100 
market policy...." These Intervenors do not own the Benton 
franchise. They are not directly concerned with the relation- 
ship between that system and the proposed UHF station at 
Paducah, or with the legal significance to be accorded to 
the fact that the Paducah permittee had filed Comments stating 


that it had no objection to the operation of that system as 


proposed. What is of significance with respect to the 


systems proposed by these Intervenors (i.e. those for the 

| 

communities in Illinois) is: 

1) That all of the communities which these 
Intervenors propose to serve are beyond 
the Grade B service contour of the UHF 
construction permit for Paducah so that 
systems in those communities can) have no 
adverse effect on that station; and 


Although their letter of March 25, 1968 
(R.53) withdrew, for procedural reasons, 
the formal request for a waiver of Sec. 
74.1107 to allow them to carry the Paducah 
UFH station on their systems, that letter 
also stated that 


| 
"...this should not be interpreted 
as an indication on [Intervenors'] 
part of disinterest in the carriage 
of Channel 29. An appropriate formal 
request will be presented if and when 
such action appears indicated." 


These Intervenors hereby repeat to the Court the 
commitment they made to the Commission: to include the UHF 
station at Paducah among the distant signals to be carried 
on their systems as soon as such carriage is authorized. 
This carriage would, of course, extend the Saeed of that 
station into communities which are served by that station's 
VHF competitors but which it would not otherwige reach. 
This factor which would, to some extent, ameliorate the 


competitive disadvantage which the UHF station would suffer 


in its own market, provides yet another reason why the 


requested waivers would serve the public interest.4/ 


5. Petitioners' (Brief, p. 17) attack as "grossly 
ambiguous", “irrelevant" and "meaningless" the Commission's 
finding that most of the distant signals to be imported 
are already réceivable off-the-air in the market. Although 
the point is not important on terms of supporting the Com- 
mission's decision, Petitioners’ argument is, again, not 
well taken. 

The official maps showing the service of the various 
stations involved (parts of which are reproduced at R. 52) 
show that Grade B signals of the St. Louis stations, from 
the west, and’ the Evansville stations from the east, both 
already invade this market and overlap the Grade B contours 
of the Paducah and Cape Girardeau stations and the Grade A 
contour of the Harrisburg station. This has, in other pro- 
ceedings, been held to be relevant in considering requests 
for waivers in communities beyond the overlap area. See 
Fetzer Cablevision, Inc. 9 Pike & Fischer RR 2d 610, 614: 
CATV of Rockford, Inc., 9 Ibid 682, 685. 

4/ Under present policy, carriage of the UHF station would 
doubtless be permitted if the VHP stations in the market 


were carried. Fetzer Cablevision, Inc., 9 Pike & Fischer, 
RR 2d 610, 615. 
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In the instant case, moreover, these Intervenors| 
submitted evidence that the St. Louis stations were al- 

ready being viewed by householders using outdoor| or attic 
antennae in "many of the homes" in the very communities 

for which waivers were sought. (R ). There oa certainly 
no reason why the Commission was obliged to blind itself to 
this fact. Obviously, the limits of viewing are not neces-— 
sarily co-terminous with the limits of service, as computed 


under the Commission's Rules;2/ but there was still no reason 


why the Commission should not accept the credible evidence of 


a qualified engineer that indicated that, through the use of 
outdoor and attic antennas, many residents of these commun i- 
ties were already viewing these etations=e) The significance 
of this fact, although not great, can be similar to that of 


the fact that the stations provide computed service to neigh- 
boring communities. In determining whether it should allow 
| 


pe ene alata oO EN, 
5/ This market owes its ranking to the viewing| of the Cape 
Girardeau station, much of which takes place beyond the limits 
of its computed Grade B service contour. (See Television 
Factbook No. 38 (Stations Volume) p. 387-b). Virtually all 
stations are credited with enjoying significant) viewing beyond 
their service contours. Ibid. passim. 


6/ Petitioners attempt to define Grade B service at fn. 9, 
p. 17 of their Brief, but omit the relevant fact that the 
definition they give assumes an antenna at the receiving 
point that is located 30' above ground. By using a higher 
antenna, it is possible to get a signal with Grade B charac- 


teristics beyond the station's computed Grade B contour. 


CATV to provide the signal of a given station to one viewer 
or group of viewers, it can be a relevant public interest 
factor for the Commission to consider whether that same 
station is providing service to, or being viewed by, other 
viewers in the same or nearby communities. (cf Fetzer Cable- 
vision, supra) 

6. Petitioners save their most violent criticism 
(and most virulent adjectives) for the manner in which the 
Commission determined, and evaluated, the “cumulative effect" 
of granting waivers to these communities and others “similarly 
situated" in the market. Petitioners purport to be “completely 


in the dark" as to the way in which the cumulative effect was 


Getermined. However, as we read the Clinton Case, it ap- 


pears that what was involved was a reasonably simple, four- 
step procedure under which the Commission: 

(1) Determined the number of television homes 
within the composite Grade A contour of all 
stations in the market. 

Determined: 
(a) The number of television homes in the 
communities for which waivers were 


being granted. 


7/ Clinton TV Cable Co., Inc. 12 Pike & Pischer RR 2d 429,433 


(b) The number of other television homes 
within the composite Grade A contour that 


were located the same or 2 eater dis-—- 


tance from each principal city as the 


closest community for which waiver was 
being granted. | 


(3) Deducted from the aggregate obtained in (2) 
all rural populations included in that figure. 
| 
(4) Determined the ratio between (1) and the 


remainder obtained in (3). 


Petitioners complain that the Commission did not 


| 
"specify the type or source of the data used." ) The footnote 


in the Clinton case states that population figures were drawn 
from the current Sales Management Magazine. other data (ratio 
of homes to population; ratio of television hones to total 
homes, etc.) are acknowledged standards that can be obtained 


from Census Bureau or accepted industry publications. 


Petitioners claim that the Commission “fails to indi- 


cate whether it is charging all of the market's stations with 


the TV homes of the largest coverage station in the market." 


The language of Clinton makes it clear that the Commission's 
analysis is a market analysis based on the cumulative Grade A 


contours of all stations in the market. No attempt is 
made to develop a separate “impact" eeare for each station 
in the market. This is wholly reasonable, since the in- 
vestigation relates to the entire market (including stations 
not yet operating there). Unless one station had alleged 
a position within the market sufficiently different from 
that of the other market stations that its ability to serve 
the public was required to be judged by a criterion different 
from that applied to the other market stations, there would 
be no reason to afford it separate consideration. 
Petitioners claim that the Commission "fails to indi- 
cate [1] whether the Grade A contour being used is that of 
all market stations or their common Grade A area; and [2] 
whether the contour is to be drawn from the market's central 
cities or from the station's transmitters. It is clear from 
the language of Clinton (which speaks of "the market Grade A 
television homes") that what is used is all television homes 
within the composite Grade A contour of all stations in the 
market. The'!answer to [2] is that it is patent nonsense. 
The Grade A contour is a fixed and empirically determinable 


line that is!centered at the station's transmitter and is a 


function of the station's power and the height of its antenna 


above the surrounding terrain. 


Finally, Petitioners object to the fact that they do 
| 
not know what populations are excluded as “rural”. The 
answer to that is found in Sales Management Magazine which 


provides figures based on the definition of “rural” popula- 


tions given in the County and City Data Book, supra. 
| 
| 


The Commission has used this formula not only in this 
case and in Clinton but, also, in numerous other cases, some 
of which are listed at page 24, infra. It appears a reason- 
able tool, designed to produce reasonable resres 

Petitioners object to the fact that this system fails 
to take into account potential CATV activity beyond the Grade A 
but within the Grade B contour of the market stations. However, 
the whole scheme of CATV regulations in the top-100 markets 
is based on protecting stations only within their Grade A con- 
tours. CATV systems located beyond those contours are normally 
free to import distant signals without Commission approval. 


(See Sec. 74.1107 of the Commission's Rules. )2/ 


| 
8/ See also Memorandum Opinion and Order denying recons idera- 
tion of the Second Report and Order in Dockets Nos. 14895, 
et al, where the Commission said: "We also ere to our 
determination that the predicted Grade A conto’ is, for pur- 
poses of the rule, an appropriate criterion for measuring the 
area within which the importation of distant Signals raises 
public interest questions." 8 Pike & Fischer RR 2d 1677, 
1691. 


Petitioners also find fault with the Commission for 
having held in this instance that a “cumulative impact" of 
15% would not endanger this particular market. This, also, 
is a matter within the Commission's administrative expertise; 
and, absent a persuasive showing by Petitioners that this 
figure was unreasonable, that determination should not be 
Gisturbed by the Court. 

7. Petitioners complain (Brief, p. 24) the Commission 
should not have considered the fact that the three existing 
stations in the market, which are all basic network affiliates, 
had “made no showing which would indicate that carriage and 
non-duplication [would] not ‘contribute very substantially 
to ensuring [their] viability...'". They claim that, in so 
doing, the Commission shifted the burden of proof from the 
petitioning CATV systems to the objecting television stations. 

The fact that the existing stations in the market are 
all network affiliates, and all apparently financially 


successful, is a highly relevant fact in determining whether 


the institution of CATV service could be expected to endanger 


existing, local television service in the market. The purpose 
of CATV regulation was not to protect the monopoly of local 


stations for the sake of the stations but, rather, in order 


to protect the quality of the service that those’ stations 
render. The whole theory of CATV regulation is to afford 
local stations the protection required to ensure the 
financial stability that is necessary to allow them to 
program in the public interest -- particularly to produce 
local live programs for the local audience. | 
The Commission has recognized from the outset that 
the basic difference between network affiliates |and inde- 
pendent stations required that the latter be aftorded 
greater protection than the former. Network affiliates re- 
ceive from their networks an average of 50 hours or more of 
programming each week; and they are usually paid for carrying 


those programs. Independent stations not only receive no 


network revenues but, additionally, they have to pay to pro- 
| 

vide their own programming during the hours when the affi- 

liates are carrying network offerings. Accordingly, the 

Commission recognized, in its Second Report and Order that, 

with respect to a network station, “protection of a station's 

network programming [i.e. the carriage and non-+duplication 


requirements of the Rules] should contribute very substan- 


tially to its continued viability." (6 Pike & Fischer RR 24a 


1727, 1787). Although this language appeared in that part of 


the Second Report and Order which discuysed markets below 
the top-100, this recognition that the carriage and non- 
duplication requirement will, in general, provide adequate 
protection for network stations applies equally -- if not 
a fortiori -—- to stations in the larger markets. See, €-9-, 
Fetzer Cablevision, Inc., supra, 9 Pike & Fischer RR 2d at 
p. 614, 165, where the Commission recognized that, even where 
a network affiliate was a UHF station, it would be considered 
to be protected by the carriage and non-duplication require- 
ments. The carriage of distant signals was to be denied 
“where an independent -UHF service is expected to commence in 
the community of a CATV system.” (Emphasis supplied.) 

See also Midwest Television, inc., 13 Pike & Fischer 
RR 2a 698, 715 where the Commission said "It is the effect 
of unlimited CATV expansion on proposed or potential service 
by independent UHF stations in San Diego with which we are 
principally concerned.” (Emphasis supplied.) 

In the instant case, the Commission's investigation 
of the market showed that the existing stations were all VHF 
and were all network affiliates, that no UHF channels were 


assigned anywhere in the market other than at Paducah and Cape 


Girardeau, Missouri; and that no steps had been taken or in- 


terest been shown to obtain the allocation of UHF channels 


to any other community in the market. With respect to the 
i 
allocation at Cape Girardeau, the Commission determined that 


the Illinois communities where these Intervenors seek to 


institute CATV service are all sufficiently distant that 

they would pose no threat to an independent URF station op- 
erating in that community. With respect to the UHF station 
authorized at Paducah, the record herein shows] that these 
communities are all beyond its Grade B contour so that CATV 
systems in these communities can have no adverse affect on 
that station. To the contrary, in view of the) fact that these 
systems can be expected to carry this station, the only effect 
that they would have upon it would be a salutory one. 

These facts, considered together, created a prima 
facie case for allowing the institution of CATV service, in- 
porting distant signals, in the Illinois communities where 
these Intervenors seek to institute such serviice. One factor 
that the Commission might have considered as militating 
against allowing the institution of such Series would have 
been a showing by the objecting stations that; for some 
reason, the carriage and non-duplication ee that 
have been considered to provide adequate Brocection to net- 
work affiliates in other markets would not provide adequate 


protection here, so that the ability of the objecting stations 
(iow 


to serve the public would in some way be adversely affected 
by these systems. No such showing was made. Petitioners' 
Brief waxes long and eloquent concerning the allegedly 
unique nature of this particular market. At no point, how- 
ever, does it go beyond the blandest generalities in attempt- 
ing to translate this alleged uniqueness into a likelihood 


of injury that would result to the objecting stations from 


the institution of the service that is here proposea.2/ 10/ 


8. At page 25 of their Brief, Petitioners criticize 
the Commission for having relied, in granting the waiver for 
the Benton system, on the fact that the permittee of the UHF 
station authorized for Paducah had indicated that it did not 
oppose that request. 

This factor is not relevant to the situation with 
respect to the Illinois systems where these Intervenors 


propose to operate their systems. Since these communities 


9/ While pleadings were being exchange with respect to the 
various motions! for interim relief filed by the different 
Petitioners herein, Intervenors directed letters to all of 
the Petitioners’ designed to elicit information on how they 
might be injured by the CATV service proposed. Counsel for 
each Petitioner refused to provide any such information. 
Their letters are attached to Intervenors' Oppositions to the 
various motions for temporary relief herein. 

10/ The fact that the instant market has no single, central 
city does not make it unique and is not, really, a relevant 
consideration. See: Susquehanna Broadcasting Co., 9 Pike & 
Fischer RR 2d@ 1133 and Lebanon Valley Cable T.V. Co., Iinc., 
10 Pike & Pischer RR 2d 273, both involving the Harrisburg- 
Lancaster-Lebanon-York, Pa. market, where waivers were uni- 
formly granted for the importation of distant signals. 
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are beyond the Grade B contour of the proposed UBF station 


at Paducah, the permittee of that station would /not, in 


any event, have been heard to object to them. Accordingly, 
this question does not arise with respect to the waivers 


granted for those communities. 


xzkkee«et | 
We believe that the foregoing anlaysis of Petitioners’ 
specific objections to the Commission's Reeeancan Opinion 
and Order herein demonstrates that these objections lack 


sufficient merit to require, or even to warrant, reversal of 


that action. 


The Commission's Action was Consistent with 


Its Prior Administrative Practice and Repre- 


sented a Reasonable Exercise of Its Discretion. 


Petitioners' Brief (at pages 27 and 28) cites a 
number of instances where the Commission has, in the past, 
denied waivers of the hearing requirement of Sec. 74.1107 
of its Rules. | However, each of these cases was decided 
on the peculiar facts of the market involved and the pro- 
posals of the CATV system within the market. All are dis- 
tinguishable from the instant situation. 

In the case of Lone Star Television Service, Inc., 
which involved the Shreveport market, waiver was denied for 
Longview because a construction permit had already been granted 
for an independent station to operate there on UHF Channel 16 
and for Texarkana because UHF Channel 17 was allocated to 
that community. Waivers were denied for Kilgore and Marshall, 
approximately 15 and 25 miles distant, respectively, from 
Longview in order to protect the Longview station. In Tele- 
rama, Inc., Euclid and Maple Heights were both suburbs of 
Cleveland which were immediately adjacent to that city in the 


Cleveland Urbanized Area; in the Fetzer Cablevision case, 


waivers were denied for Muskegon and North Muskegon 
because of UHF allocations in the immediate area, includ- 
ing Muskegon, itself (9 Pike & Fischer RR 2a at p-. 614). 
The case of Valley Vision, Inc-, involving Placerville 

in the Sacramento market, was not a final adjudication 
but, rather, ordered the CATV system to show cause why 

it should not cease and desist from carrying distant 


signals and left the system free to carry them pending 


| 
the termination of that proceeding. The Memorandum Opinion 


and Order cited by Petitioners contains no discussion of the 


merits of the question. 


In the Clinton TV Cable case. (supra), waiver was re- 
fused for the city of Clinton which had a population of 
almost 34,000 and was located about 25 miles from the center 
of the market. In the instant proceeding, the populations 
of the communities involved that are that close to any 
central city is substantially less. Moreover, Commission 
action in the Clinton case could well have depended on its 
analysis of the “cumulative impact" that would have resulted 
from a grant to Clinton, since the cumulative! impact of the 

| 


other systems in the market already totalled 90%. 


In the Akron Telerama, Inc. case, Lorain, Ohio, is 


within the Cleveland Standard Metropolitan Statistical 
Area and, itself, has a population of almost 70,000. 
In the case of Steven Vaughn & Associates, the community 
of Dalton, Georgia, with a population of about 18,000 
people appears, like Clinton, Illinois, in the Quad- 
Cities market, to be less than 25 miles from the central 
city. In the Commission action which is cited in Peti- 
tioners’ Brief, there is no discussion to indicate the 
basis on which that proposal was designated for hearing. 
The case that, at first blush, appears to represent 
the most dramatic authority in support of Petitioners’ posi- 
tion is the case of United Transmission, Inc., which in- 
volved the community of Galax, Virginia. However, what 


Petitioners did not show in their Brief was the fact that 


“Galax was located in the overlap of Grade A contours from 


two of the top-100 markets that, between them, had nine UHF 
allocations requiring, or entitled to, protection: 

By contrast, the Commission's action herein is 
consistent with its actions in Susquehanna Broadcasting Co. 
and Lebanon Valley Cable T. V. Co., Inc. (supra) which, like 
this case, involve a market composed of a number of central 


cities and, also, with its action in Unicable, Inc., 9 Pike 
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& Fischer RR 2d, 533, which was also cited by Petitioners. 
This latter case, and the companion case of General Elec- 
tric Cablevision Corp-, 9 Pike & Fischer RR 2d (1324, both 
involved the Syracuse market. In these cases waivers were 
denied for all of the communities in Onondaga County, all 
of which were suburbs of Syracuse and some of which were 
immediately adjacent to it. However, waivers also granted 
for a total of 14 communities, including Oswego, with a 
population of 22,155, located approximately 35| miles from 
Syracuse, and for Auburn ana Fulton, with populations of 
35,249 and 14,261, respectively, located only 25 miles from 
that central city. It was these actions, including the 
waivers referred to above, that were affirmed by this Court 
in Channel 9 Syracuse, inc. V- F.C.C._U.S. App. D.C.__ 
385 F 2d 959. 
The manner in which the Commission determined the 
“cumulative impact" in the instant case was developed in 
Clinton TV_ Cable Co-, Inc., (supra) in compliance with the 
mandate of this Court in the Channel 9 of syracuse, Inc. 
case (supra). It has since been used by the} Commisstom 
in numerous other cases, including Delaware County Cable 


Television COc«, 12 Pike & Fischer RR 2a 1225, 1234; Mana- 


ee Cablevision, inc., 12 Ibid. 970, 978; Middlesboro TV 


tee Cablevision, =n 


Systems, Inc., 13 Ibid. 916; Vicksburg Video, Inc., 13 


Ibid. 438, 446 and First Illinois Cable T.V., Inc., 13 


Ibid 438, another case involving 2 multi-city market. 

Not only is this consistent administrative practice 
entitled to significant weight before this Court but this 
Court would not, without the greatest reluctance, and only 
on a positive showing of outright error, strike down this 
method that has become an integral part of the Commission's 
process in the handling of CATV cases. 

For all these reasons, we submit, the Commission's 
action herein was not shown to be so arbitrary or capricious 


as to warrant reversal by this Court. 


Conclusion 


We have shown above that, even from a highly 
technical and legalistic point of view, the Commission's 
action herein can be adequately sustained. Even were this 
not the case, however, we believe the Court should not 
reverse it. 

The area of CATV regulation is one in which there 
are as yet few fixed signposts. In spite of the large 
number of CATV systems in operation at present, their 
actual impact on existing stations has still not been suf- 
ficiently great to warrant the conclusion that their 
effect on local television is, as yet, fully understood. 


The Second Report and Order was adopted by the Commission, 


and it thereby assumed jurisdiction over all CATV, not 


primarily on the basis of factual determinations but, rather, 


upon what the Commission conceived to be "the 1ikelihood 

or probability of adverse impact upon potential and existing 

service." (Par. 45; 6 Pike & Fischer RR 2d at pp. 1744, 1745). 
In affirming this assumption of jurisdiction by the 

Commission, the Supreme Court noted that “The |statistical 

evidence is incomplete" and that “The Commission acknowledged 


| 
that it could not predict with certainty the consequences of 


unregulated CATV...." (United States, et al v. Southwestern 
Cable Co., et al, __—_—s'U. Sw 7 88 S. Ct. 1994, 1997, 
2005 (1968)). 

In the one adjudicatory proceeding under the rules 


governing the importation of "distant" signals into the top- 


100 markets that has proceeded to final decision (Midwest 


Television, Inc., supra), the Commission noted that: 


“....future events, such as potential CATV 
penetration and the potential effect on proposed 
and potential television stations, are not 
subiject to positive proof /So that/ our findings 
and conclusions must rest to some extent on 
forecasts and reasonable inferences from such 
evidence as is available...." 133 RR 2d at p. 
7121 


As if anticipating Petitioners’ repeatedly invoking, 


in its instant| brief, the question of "burden of proof" it 
said: 


"The burden of proof in major market hearings on 
issues having to do with potential penetration and 
probable effect on potential service cannot be so 
strict that it is impossible to meet, with the 
result that the outcome depends solely on..." 
where the burden of proof is placed by the Con- 
mission’s Rules. Ibid at p. 712 


With the full record of an extended evidentiary pro- 
ceeding before it, the Commission could make no stronger a 


finding of ultimate fact than that: 


"It appears to us that the wocceeee findings 
of the Examiner warrant an inference that un- 
limited CATV expansion in the San Diego area 
would seriously impair whatever chance 
might otherwise have to succeed. ..* 
p. 716 


and no more definite conclusion than 
",..ebased on the record as a whole, 
as to the probabilities is that unlimi 
expansion would preclude or substanti 
potential UHF service in San Diego.” | 
721 (emphasis supplied) | 
From all the foregoing language it is clear that, 
both in assuming and in exercising jurisdiction to regulate 


CATV, the Commission has freely admitted that none of the 


problems involved are capable of solution with anything ap- 


proaching certainty; and that this fact did not/ prevent the 


| 
| 
Supreme Court from confirming that jurisdiction. 


We submit that, even if this Court might have preferred 
i 
the Commission to indicate with greater exactitude the basis 


| 
of its action in the instant case, it should not require it 
| 


to speak with greater precision when it waives its authority 


to preclude the importation of distant signals than the 


Supreme Court required of it when jt imposed that authority 


on the entire industry. 


We further suggest that, under no circumstances, 
have Petitioners established that an evidentiary hearing 
under Sec. 74.1107 of the Commission's Rules is either 
necessary or appropriate and that, in the event this Court 
should feel impelled to reverse the Commission's action 
herein, its mandate should be limited to a direction to the 
Commission to! more fully articulate the reasons for its 


action pursuant to the opinion in Channel 9 Syracuse, Inc. 


{supra}. 


Respectfully submitted, 


Egyptian Cablevision, Inc. and 
Southern Video Corp. 


By 


William P. Bernton 
Their Attorney 
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PETITIONERS' JOINT REPLY BRIEF 
The briefs of respondents and intervenors wholly fail to come to 

grips with the several issues, both substantive and procedural, raised in 
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Commission's decision under challenge herein. 
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(i) 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


The issues presented by the instant Appeal and Petition for 


Review, as agreed to by the parties in a pre-hearing stipulation 


accepted by the Court, are correctly set forth in Petitioner's Brief. 


COUNTERSTATEMENT OF THE CASE 


Benton Television Company ("Benton Television” or “Inter- 
1/ | 
venor"), Intervenor in No. 22007 and No. 22019 adopts the Counter- 


statement of the Federal Communications Commission ("Commission") 


with the following addition: | 


(1) Benton, Kentucky, is 20 miles from Paducah, 
Kentucky, which has assigned to it one opera- 
ting television station, WPSD-IV, Channel |6. 

The transmitter for Channel 6 is located 42 
miles from Benton, placing this community |about 

5 miles within the predicted Grade A contour of 
this station, which is the only operating station 
to provide a predicted Grade A signal to Benton. 
(R. 111-112) | 


EERE 


1/ Benton Television Company is not an Intervenor in Nd. 22027, in 
which Petitioner Turner-Farrar Association is not seeking review 
of that portion of the Commission's Memorandum Opinion and Order, 
12 FCC 2a 546 (1968), which granted waiver of Section 74.1107 of the 
Commission's Rules and Regulations to Benton Television Company. 
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ARGUMENT 


A. The Commission did not err in granting waiver of the evidentiary 
hearing requirement to authorize a CATV proposal in Benton, Kentucky, 


a commmnity of such limited population located at such a distance from 
two of the three principal cities in the market that its effect is minimal. 


Benton, Kentucky, has a population of 3074 with fewer than 1000 
television homes in a market with a net weekly circulation of 237,000 
(R. 72,143). 7 

The combined population of the Illinois communities for which 
waivers have been granted is about 15 times that of Benton. 

Benton receives Grade A service from only one operating station, 
WESD-TV, in Paducah. 

It is apparent that by any rational standard, the CATV proposal 
for Benton is, and has been demonstrated in pleadings to be, 80 lacking 
in significance to the market as to render an evidentiary hearing un- 
necessary and undesirable. Whether considered alone or in a cumulative 
sense, the Benton proposal is of little consequence to the market as a whole. 

Under the test articulated by the Commission in Clinton TV Cable, 
11 FCC 2d 704 (1968), the Commission would be obligated to recognize a 
waiver grant to Benton as precedent for grant to other communities at 
an equal or greater distance from the principal cities of a market. Thus, 
i£ a market has more than one central city, as does the Cape Girardeau- 
Paducah-Harrisburg market, it would appear that no community closer than 
Benton to the three principal cities could rely upon the Benton waiver 
for Commission approval of distant signals in their communities. This 
would mean that only a community at least 75 miles from Cape Girardeau, 


60 miles from Harrisburg, and 20 miles from Paducah could rely upon a 


-2- 
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waiver grant to Benton as precedent for Commission approval) of their 
proposal. A study of the composite Grade A contour of the market will 
reveal that only a thin sliver of territory in the extreme southeast portion 
of the composite Grade A contour could rely upon the Benton precedent. 
In this small area, there is no community with a alee in excess 
of 1000. In summary, Benton would be virtually unique, tested by the 
mileage concept of the Clinton case, and would be precedent for no other 
distant signal CATV proposal of any consequence in the ere market. 

The Clinton test is simply a mileage yardstick whereby the 
Commission has drawn in outside limits of its hearing requirements to 
allow obviously beneficial carriage of distant signals while continuing 
to exercise restraint in approving CATV proposals which it may desire 
to examine more closely by means of an evidentiary hearing. 


Grant of the Benton proposal, by any rational test applied either 


| 
to Benton itself or to any other community at a greater distance from 


the principal cities of the market, could not harm any existing or 
proposed TV station in this market, simply because its unique location 
and small size renders it insignificant in and of itself and totally free 


of precedent-setting risk. 
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B. The Commission did not err in 


5 granting to Benton Television a waiver 


of the evidentiary hearing requirement where sufficient probative 
facts were available to support such a ruling and where the Commission 
pecificity its grounds for waiver and explicitly found 
that the CATV proposals were consistent with the public interest. 
Contrary to the contention of Petitioners, the pleadings 
filed with the Commission in the Benton case provided a sufficient 
factual basis for grant of the Benton waiver request. As pointed out 
in the Reply of Benton Television (R. 112), there were no factual con- 
tradictions of material significance and likewise no unresolved public 
interest issues. Furthermore, it should be noted that all of the 
pleadings were filed with the Commission before the Decision of this 
Court in Channel 9, Syracuse, Inc. v- Fcc, __s» U.S. App- D.C. a 
385 F.24 969 (D.C. Cir. 1967) and the Commission's subsequent Decision 
in Central New York Cable TV, Inc., 11 F.C.C. 2d 150 (1967). Even 
if these two cases had been decided prior to the filing of the 
Benton pleadings, the new standards of Channel 9 and Central New York 


would have been met by Benton Television. The essential facts, i-e., 


population and mileage, were uncontroverted, as were the identification 


and signal contours of the stations to be carried. 


Furthermore, the Commission did in fact make specific find- 
ings of the public interest benefits to be gained from grant of waiver 
to the several communities involved in this case. The Commission 
stated that "the increased program diversity and improved television 
reception resulting from the CATV proposal would clearly be in the 


public interest.” (R. 147) The first ground -- program diversity -~ 1s 
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\ 
clearly a benefit in the case of Benton, and poses no threat to the 
proposed independent station in Paducah, since Benton Television 
does not propose to import any distant commercial eaepentiens stations. 
(R. 145) Thus, during "prime time", the distant network stations 
will be "blacked out" during most hours due to duplication of the 
programming of Petitioners’ stations. Neither Petitioners nor the 
Paducah independent station will have any competition from distant 


signals on the Benton CATV system during the hours specified for 
deletion of these distant signals. 

Regarding the second public interest ground —— roeee 
television reception -- the record reflects that two of Petitioners" 
stations provide only Grade B service to Benton. (R. 98) As 
Petitioners point out in their Brief (Page 17, Fn. 9), the standards 
of Grade B service are such that these two stations would obviously 
benefit from CATV carriage. The Paducah UHF permittee, because of 
the natural problems connected with UHF reception, will also benefit 
(R. 73). Only WPSD-TV will remain relatively the same in terms of 


television reception, but this station will be protected, along with 


the other Petitioners, from duplication. Thus, the viewers subscrib- 


ing to CATV will have different programming when it is available, 


while enjoying interference-free reception of all local programming. 
| 


The Commission did not err in considering the absence of 
opposition from the UHF permittee in Paducah. It is sheer speculation 
on the part of Petitioners when they recite the possible’ reasons for 
the absence of opposition. What Petitioners do not consider is the 


more plausible explanation for absence of opposition, which is a 


| 
realization by the UHF permittee that the benefits to be 


CATV in Benton will far outweigh any possible detriment .| 


provided by 


Cc. The Commission did not abuse its discretion in granting waiver 
to Benton Television Company. 


The Commission has laid down a general rule (Rule 74.1107 (a)), 
that “distant” signals could be brought into the top 100 markets if a 
showing is made that such extension would be consistent with the public 
interest. The Cocmission went on to prescribe that the requisite 
showing could be adduced "in a full evidentiary hearing". Realizing, 
however, that it vas moving into a new field where it must deal with 
varying and specialized problems, the Commission retained the right to 
waive the aforesaid requirement and resolve a given case on an ad hoc 
basis. Rule 74.1109(a) and (e)- Such action was squarely in line with 


that sanctioned by the Supreme Court in National Broadcasting Co. v. 


United States, 319 U.S. 190, 225 (1943), and by this Court in Channel 9 


Syracuse, Inc., supra. The Supreme Court in sustaining the Commission's 


chain broadcasting regulations, noted (p.225): 


"The problems with which the Commission attempted 
to deal could not be solved aad for all time by 
rigid rules-of-thumb. The Commission therefore 
aid not bind itself inflexibly to the licensing 
policies in the regulations. In each case that 
comes before it the Commission must still exercise 
an ultimate judgment whether the grant of a license 
will serve the public interest, convenience or 
necessity.” (Emphasis supplied.) 2/ 


In deciding here to permit certain specified distant signals 
to be carried on CATV systems in Benton, Kentucky, on the basis of 
SS 
2/ There the regulations were categorical, with no explicit waiver provi- 
sion (e.g-, Rule 73.121): 


"NS license shall be granted [to a station having certain 
contractual relationships with the network]." 
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written pleadings, the Commission ignored no express hearing requirement 


laid down in the Communications Act. Only in the event it can be demon- 
| 


strated that the challenged actions were "arbitrary and capricious” 
| 


should they be set aside. Coastal Bend Television Co. v. Federal Communi- 
cations, 98 U.S. App. D.C. 251, 255, 234, F. 2d 686 (1956); United States 
v. Storer Braodcasting Co.,351 U.S. 192 (1956). To reach sock a conclu- 
sion would require this Court to substitute its judgment for the adminis- 
trative agency to which those matters were duly entrusted by Congress. 


Respectfully submitted, 


BENTON TELEVISION COMPANY 


Donald P. Zeif 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Case Nos. 22, 007, 
32,019, 22,027 


PADUCAH NEWSPAPERS, INC. (Station WPSD-TV), ) 
HIRSCH BROADCASTING COMPANY, ) 
TURNER-FARRAR ASSOCIATION, a partnership, ) 

Petitioners, ) 
v. ) 
) 
) 
) 
) 


FEDERAL COMMUNICATIONS COMMISSION, and 
UNITED STATES OF AMERICA, 
Respondents, | 
EGYPTIAN CABLEVISION, INC. and 
SOUTHERN VIDEO CORP. 
BENTON TELEVISION COMPANY, ) | 
rnterved Oe put im 1969 


PETITION FOR REHEARING Lofheee Qfreetoons 


AND SUGGESTION 
FOR REHEARING IN BANC 


tor oy Deere ky ~n a Creu 


| 
COME NOW, Petitioners in these consolidated appeals (Paducah Newspapers, 


Inc., Hirsch Broadcasting Company, and Turner-Farrar Association), and, in 


| 
accordance with Rules 35 and 40 of the Rules of Appellate Procedure, hereby 


jointly and respectfully request rehearing and suggest rehearing in banc of 
| 


the decision herein announced by a Panel of this Court on June 30, 1969. 


I | 
This extraordinary relief is required and warranted on the bases that the 
| 


Panel's affirmance of the FCC's waiver of the evidentiary hearing requirement of 


its "top-100" CATV Rule 74. 1107: 


1. Flowed from a new and initiative concept of appellate reformation of 


the administrative decision under review on the basis of the Court's own 


asserted expertise, which judicial function is at war with the! traditional 


| 
and proper scope of judicial review of administrative decisions. 
| 
2. Invoked a new and assertedly "more flexible standard of judicial 


review than it might ordinarily be called upon to use in assessing Commission 


actions..." (Slip Op., Sec. Lp. 6), which is grossly inconsistent with several 
| 
recent CATV decisions of this Court and so reflects a basic lack of judicial 


uniformity in all such decisions, that is unfair to petitioners and their TV 
market as well as disserving the public interest for consistent, stable, 
and even-handed regulatory procedures. 

3. Additionally lacked validity, consistency and uniformity in relying 
upon material not/of record before the Commission and in failing to give 
proper appellate weight to FCC's recently-enunciated new CATV ground- 
rules that have entirely abandoned as contrary to the public interest the CATV 
approach under challenge herein and affirmed by the Panel. 

I 
The appropriately limited appellate function in reviewing an administrative 

action is so long-established and traditional as to need no detailed exposition 
here. It may at least be stated that this Court's: 

"responsibility is not to supplant [a] Commission's balance of. .. 

competing interests with one more nearly to its liking, but instead 

to assure itself that the Cons eo = given reasoned consideration 

to each of the pertinent factors... = 

Yet the instant Panel went far beyond such precise judicial function to decide 

on the basis of its own “limited expertise” -- and upon its "prolonged investigation” 
which included material not on the administrative record -- "that the CATVs, 
under the Commission's own standards, do indeed appear to be in the public 
interest." (Slip Op., p. 7) In so doing the Panel has gone well beyond what the 


FCC decided to formulate its own administrative judgment not made below and on 


new material not considered below, in which the Court can only "guess [what] the 


Commission had in mind." (See WAIT Radio, Slip Op., p. 10). 


Se! 
1/ Mr. Justice Harlan's opinion in Permian Basin Area Rate Cases (309 U. S. 
747, 792 (1968)), recently cited by another Panel of this Court in WAIT Radio 

(#21, 689, decided June 24, 1969). 
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It is respectfully submitted that there is no proper basis upon which this 


*S 


appellate Panel could appropriately determine -- in purportedly applying the 


FCC's standards in a manner in which the Commission had not -= that these CATVs 


a 


will affirmatively serve the public interest. Such a decision is 4 function of the 
administrative process that was not appropriately exercised in this case and one 
not vouchsafed to this Court under our system of limited judicial review. The 
judicial conclusion should not be substituted for an inappropriately considered and 
mal-expressed administrative conclusion. Particularly so, whet the Panel's 
decision rests upon its ultimate view (p. 21) as to the Commission's top-100 market 
policy prior to its December 13, 1968 Notice (i.e., that CATV expansion was in 


| 
the public interest where it did not seriously conflict with other UHF development), 


which is factually incorrect as well as inconsistent with Commission precedents, 


cited hereinbelow. Such Panel conclusion is also out of line with several recent 


decisions of other Panels of this Court as to the scope and thrust of the 


Commission's top-100 market Rule 74. ome 
The Panel's exercise of its own "limited expertise" herein would seem to be 

a reflection of its "more flexible standard" of judicial review of FCC CATV decisions. 

In so doing, the Panel has failed to apply that traditional strict scrutiny of challenged 

administrative decisions on which proper basis the Panel concluded that "the 

Commission on this record arguably could not be affirmed." (p.) 5) The "more 


flexible standard" sustains the Commission notwithstanding identified “weaknesses 
in the Commission's approach, cutting much of the ground out from under the 


a —— 
2/ Those cases are discussed hereinbelow. As another example of such erroneous 
judicial reformation of the FCC's decision, we respectfully suggest that the Commissiq 
and not this Court should assess the significance of the Panel's ‘conclusion that the 
Commission was in error in finding that CATV impact herein would at most be 15%, 

in light of the Commission's recent policy conclusion that all such CATV impact would 
be in the order of 50% ormore. (Slip Op., p. 21). 


a fs 


Commission's decision (p. 17) and that the FCC "was skating on thin ice"’ in its 
erroneous conclusion on the primary basis for its decision, i.e., the "maximum 
cumulative impact” involved (p. 21). 

There is no valid ground for this Court to indulge such demonstrated FCC 
decisional deficiencies (and to substitute its own de novo conclusions), on the basis 
that the Commission “seems to be making serious efforts’ to keep up with the 
rapid technological changes in this field. It should first be noted that such recent 
Commission efforts have completely abandoned as contrary to the public interest 
the limited approach that spawned these very CATV waivers under appeal. sy But, 
more fundamentally, it is clear that an agency's "serious efforts’ cannot be an 
appropriate standard for judicial review of an administrative decision attacked as 
iasupportable, arbitrary, capricious and discriminatory. The agency may not act 
out of unbridled discretion in this CATV field any more than in any other aspect of 
its regulatory function (see WAIT Radio, p. 11). 

Such a “carte blanche” approach to judicial review is to encourage the very 
worst in the administrative process. It is particularly when an agency thrashes 
about in search of difficult solutions -- and adopts rapidly changing and inconsistent 
standards -- that the Courts must be most alert to guard against arbitrary, capricious 


and discriminatory administrative actions in those areas in which the agency chooses 


to act. There is no overall public interest apart from individual decisions in 


3/ While the Panel's decision (Sec. II) includes references to the FCC's newly- 
enunciated policy approach of December 13, 1968, it fails to make the critical 

point that those new (CATV groundrules would not only have ipso facto rejected these 
proposed waivers within 35 miles of a top-100 central city, but would have gone so 
far as to even refuse to consider them pending the termination of the comprehensive 
rulemaking in Docket 18397. Furthermore, were this Court to undertake a truly 
comprehensive review of the FCC's CATV regulation, it would also have noted that 
the Commission since December 13, 1968 has applied these new groundrules in any 


number of cases and has yet to sanction even a single exception to them. 


== 


particular cases that in the aggregate make up such public interest. And repeated 


judicial admonitions and warnings to FCC to proceed as to meet Coane standards 
are of little avail -- and perhaps affirmatively harmful to the regulatory process -- 
if not enforced in particular cases on appeal to the Court. | 

It may be a priori admitted that by definition an agency sack as FCC is bona 


fide motivated by its current views as to what reflects the public interest, and 
| 


| 
always makes "serious efforts" to achieve it. As such, for the Court to rely on 
omnipresent ''serious efforts" is to remove the review process as an important 
| 


and salutary force in these important fields of regulation. It may also be assumed 
| 
| 
that the Commission likewise made "Serious efforts" to assess the public interest 
| 
in the difficult license renewal field in Office of Communications of the United Church 
| 


of Christ et al (decided June 20, 1969) which this Court found grossly inadequate 


on the administrative record (and from which the Commission now seeks rehearing 
or clarification). The same is true of the Commission's "serious efforts" to 
| 


resolve, without additional new complications, the long-standing AM clear-channel 


problem, which this Court also found unavailing in reversing in WAIT Radio (supra). 
The same likewise is true of every case in which the Commission is challenged. 
| 


And, it is respectfully submitted, no valid distinction as to the judicial review function 


can properly be based upon the subject-matter or the issue under appeal, 


Il 
| 


The essential issue is FCC's failure to invoke its top-100 market Rule 74. 1107 
| 


which requires an evidentiary hearing, and its waiver of that Rule upon the grounds 
asserted and relied on below. In prior cases before this Court involving a below- 
| 


| 
100 market, the Commission has primarily justified its failure to order a requested 
| 
| 
hearing on the sharp distinction between such situations and those involving a top-100 


market in which an evidentiary hearing would generally be required. This Court 


ac 

has heretofore given full faith and credit to those Commission assurances and 
another Panel (in a décision written by Judge Robinson) has recently rejected an 
appeal in a smaller market based on this basic distinction that the top-100 hearings 
are "virtually mandatory," are "commandjed]," and "are...set for hearing 
automatically." Indiana Broadcasting Corporation (WANE-TV), (Nos. 20833, 20990, 
decided December 5, 1968). This same distinction between top-100 and 


smaller markets was likewise the basis for FCC's Colorado Springs CATV decision 


5/ 
recently sustained by another Panel in Pikes Peak B/Casting Co., et alv. F, CAC as 


Yet when just such a top-100 case comes before this Court for waiver of a Rule 
that calls for such virtually mandatory or automatic hearings, another Panel reaches 
an entirely different and inconsistent result. To prevent such inconsistent appellate 
results on the happenstance of the Panel reviewing the appeal is the very basis for 
the rehearing in banc requested and required herein. 

In light of FCC failure to invoke its own Rule 74.1107 herein, the traditional 
judicial review function would have given that Rule a "presumption of regularity" 
and validity, and would have required a clear and compelling articulation of 
persuasive grounds for its waiver. (See WAIT Radio, supra, in which another Panel 
recently so held even when finding that FCC had insufficiently considered the waiver 
prospect.) The instant Panel ignores any such presumption and fails to invoke any 
status whatever for the FCC's Rule. Such a position is tantamount to there being no 
Rule at all and is particularly inappropriate in light of Commission and Court emphasis 


upon that Rule and its effect in other earlier cases where denials of hearings were 


cn cnn SEUSS SS SSEnEEEnEnnnn sn 
4/ Inthe cited Indiana Broadcasting decision, this term "automatic" for hearings on 
waiver requests in top-100 markets is used on three separate occasions, as area 
wide variety of like phrases connoting a hearing being required in all but the rarest 
case in which the justifiableness of waiver is compellingly demonstrated. Needless to 


say, this is not such a case. 


5/ Nos, 22, 023-24, March 24, 1969; cert denied 37 U.S.L. W. 3493 (U.S., June 23, 
1969). 


= 4 = 


justified on such basis. The FCC and Panel decisions reflect an attitude that these 


Stations had the burden of demonstrating that the Rule should have been invoked, 


rather than (as should be the case) the burden being on the CATVss to justify the 
| 


requested extraordinary waiver. And, with the FCC's decision being given that 


“hard look" called for in Pikes Peak (supra) to determine whether it articulated 


sufficiently compelling grounds to justify such waivers. That erroneous view as to 

burden of proof is alone grounds for reversal (Office of Communications of the 
Sa las aed ta 

United Church of Christ (supra). 


Nor can such waiver be sanctioned where there has not been anything remotely 
| 


| 
resembling that comprehensive and compelling showing before FCC of particular 
| 
| 
facts in justification thereof which this Court has elsewhere held to be indispensable. 


(See Indiana Broadcasting, supra; Channel 9 Syracuse, Inc. v. F. C.C., 128 U.S. 

6/ 
App. D.C. 270, 387 F. 2d 228 (1967)).— Indeed, this Panel has not even addressed 
itself to the question raised on appeal as to the inadequate grounds asserted by the 


CATVs in support of waiver. In so doing, it has ignored this Court's repeated 


a ——————— 
| 

! 
6/ The fact that the as-yet-unbuilt Paducah UHF permittee had not opposed the 
CATV waiver requests should not be considered a dispositive basis for waiver of 
the Rule and its evidentiary hearing requirement. The Rule is neither so written 
nor been elsewhere so applied, then or now. Nor should the Panel indulge in any 
such conjecture as to the reasons for, and the significance of, the UHF permittee's 
non-participation in the regulatory (and judicial) process. To do so is to extend one 
appellate step further the very FCC process of conclusions not based upon record fact 
(e.g., as to "maximum cumulative impact") which the Panel otherwise condemned 
in its decision. As discussed in greater detail in petitioners' brief (pp. 25-6), there 
are many possible reasons for such non-participation which preclude any reliance 
thereon to justify the waivers. Indeed, one of undersigned coungel has been orally 
advised by counsel for the Paducah UHF that the reason for such non-participation 
was a monetary one in which permittee was disinclined to spend the moneys required 
to prosecute its interest. It is, of course, immediately recognized that this factor 
cannot properly be part of the administrative record, or that on appeal before this 
Court. Yet, in a very real sense it is no more appropriate for an appellate tribunal 
to draw or to rely upon inferences as to the significance of such non-participation 
to sustain the administrative decision on appeal. 


oh 


admonitions and warnings to the Commission for the clearest articulation of grounds 
for its decision, whether of waiver or not. In that light it is properly seen that this 
Panel's decision would -- at least in this important CATV field -- abandon its 
traditional and necessary role as 2 guardian against the wrong, arbitrary, 
capricious and discriminatory administrative decision. Given the many regulatory 
efforts that are yet to come in this evolving field, that result is contrary to the public 
interest for the future development of both the television and CATV media. 
IV 

The instant Panel decision has further exceeded the confines of proper appellate 
review and has demonstrated basic inconsistency with other Court decisions in its 
heavy reliance upon material not part of the administrative record herein. This 
material relates primarily to the appellate finding that this market's "UHF develop- 
ment would be benefitted by CATV penetration” (Slip Op., P- 20) since it would be 
carried by these CATVs and thus "actually get a larger market... " (Id, p. 19). 
This matter was not of record before FCC and could not properly have played a part 
in its decision; it was first urged by counsel for Intervenor Egyptian Cable in his reply 
brief and oral argument to this Court. Not only is such factor of possible CATV 
carriage of the Paducah UHF signal de hors the FCC's record and decision, but it is 
by no means a certain, accurate or accepted fact. There was no attempt to show on 
the FCC record that these CATVs would -- or, more importantly, that they could on 
any valid technical basis -- carry this projected UHF signal which falls substantially 


7/ 
short of these CATV communities.— Nor, to carry it one step further, was there 


any showing that these CATVs could or would construct the microwave relay system 


—— 

7/ Indeed, one basis of petitioners’ complaint on appeal to the FCC's action was to 
FCC's undue haste in reaching a decision after Egyptian Cable dropped its long- 
standing request that the entire controversy be deferred, which procedures prevented 
petitioners from any effective opportunity to address themselves to a variety of 
relevant matters before the Commission. 
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that might be required to receive and then distribute this UHF signal. 
The appeal should be reheard if for no other reason than that the Panel has 


heavily relied on factual matters not of record which petitioners have had no 


effective opportunity whatever to attack or rebut. The inappropriateness and in- 


consistency of such appellate procedure is underscored by reference to the almost- 
| 


concurrent decision of another Panel in WAIT Radio (supra) which explicitly con- 
demned just such an attempt by counsel's argument before this Court to shore up 


an inadequate Commission decision: 
| 
"It may be that points raised on appeal by Commission counsel would 
support its order if they had been set forth by the agency, but argu- 
ment by counsel cannot take the place of an agency's statement of 
reasons or findings. Those points noted by counsel which do appear 
in the opinion are set forth merely as contentions of opponents not as 
reasons of the Commission." (footnotes omitted). 


See also West-Michigan Telecasters, Inc., where this same attempt was likewise 
rejected by this Court (__U. S. App. D.C. __, 396 F. 2d 688 (1968)). 

Another area of Panel use of data not of FCC record is the|distinction drawn 
between the larger and more moderate-sized top-100 markets to! justify these CATV 
waivers (Slip Op., pp. 18-19). The Commission throughout its CATV regulation -- 
in its Second Report & Order as well as in its newly-adopted groundrules -- has made 
no such distinction between markets at or below the very apex of/the top-100 listing 
in Rule 74.1107. Such a distinction separate and apart from the Rule itself would 
necessarily impart to the Commission's CATV regulation another aspect of that 
unbridled discretion -- and of the arbitrary, capricious and discriminatory action -- 
which the agency may not and did not claim and this Court should not encourage. 


| 
Such a distinction therefore should not be used to develop a new and otherwise 


inappropriate appellate justification for these FCC waivers. 
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This Petition has sought to develop -- in necessarily summary fashion -= the 


compelling need for the Court's rehearing in banc to maintain the appropriate 


scope and consistency of the appellate review function and, with it, to order the 
rehearing of this appeal. When such a dual opportunity exists for the Court to pro- 
vide essential justice to these petitioners in the course of repairing a basic defect 
in the judicial process affecting review of all FCC CATV decisions, it is respectfully 
submitted that this Honorable Court should grant the instant Petition. Since it 
raises questions as to consistency between panels of this Court, petitioners 
respectfully suggest that such rehearing might appropriately be by the Court in 
banc, together with such consequent relief as may appear just and proper in the 
circumstances. 

Respectfully submitted, 
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